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BEFORE THE 

NATIONAL LABOR RELATIONS BOARD,  

 
In the Matter of: 
 
 Mid-Atlantic Restaurant Group, 
LLC, D/B/A Kelly’s Tap Room 
.  
              Employer, 
And 
 
 Robin C. Helms, An Individual 
 
              Charging Party, 
 

 
 
Case No. 

 
 
04-CA-162385 
 

 

 

 The above-entitled matter came on for hearing pursuant to 

Notice, before THE HONORABLE MARK CARISSIMI, Administrative Law 

Judge, at the National Labor Relations Board, 615 Chestnut 

Street, Philadelphia, PA 19106, 7th Floor, in Courtroom 3, on 

Thursday, March 24, 2016 at 9:108 a.m. 
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A P P E A R A N C E S 
 

On behalf of the General Counsel: 1 
 2 
 David Faye, Esq. 3 
 NLRB, Region 4 4 
 615 Chestnut Street, 7th Floor 5 
 Philadelphia, PA 19106 6 
 7 
On Behalf of the Employer: 8 
 9 
 Nathan J. Schadler, Esq. 10 
 Conway Schadler, LLC 11 
 1795 West Township Line Road 12 
 Blue Bell, PA 19422 13 
 484-997-2040 14 
 15 
On Behalf of the Charging Party: 16 
 17 
 Robin C. Helms, Pro Se 18 
 72 North Sycamore Avenue 19 
 Clifton, Heights, PA 19018  20 
   21 
  22 

23 
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I N D E X 1 
 
WITNESS 

 
DIRECT 

 
CROSS 

 
REDIRECT 

 
RECROSS 

VOIR 
DIRE 

 2 

Angelia Mitchell       244     338       355      --       331 3 

                       328     --       --        --        -- 4 

Eugene Mitchell        278     295      309        314      -- 5 

                                        320        324     -- 6 

Michael Bevevino       356      361     366        --     --  7 

Robert Stedeford       368      371     376        --     --  8 

Ryan Henry             379      383      --       --     --  9 

  10 
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E X H I B I T S 1 

EXHIBIT NUMBER IDENTIFIED RECEIVED 
 

 2 

General Counsel’s: 3 

 GC-7     299               --  4 

 GC-8     348     349 5 

Respondent's:  6 

 R-2     252     253 7 

 R-3     329     332 8 

 R-4     333               336    9 

 10 

  11 

12 
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P R O C E E D I N G S 1 

(Time Noted: 9:45 a.m.) 2 

  JUDGE CARISSIMI:  Mr. Schadler, you may call your 3 

next witness.  4 

  MR. SCHADLER:  Yes, Your Honor.  I call Angie 5 

Mitchell to the stand, please.  6 

  JUDGE CARISSIMI:  Ms. Mitchell, you may come up and 7 

have a seat.   8 

  And since you were previously sworn in as a witness, 9 

I won’t give you the oath again.   10 

  I’ll merely remind you, you are still under oath.  11 

  THE WITNESS:  Okay.  12 

Whereupon,   13 

ANGELIA MITCHELL  14 

Having been before duly sworn, was called as a witness herein, 15 

and was examined and testified as follows: 16 

  JUDGE CARISSIMI:  Let’s go off the record.  17 

(Whereupon, a brief recess was taken) 18 

  JUDGE CARISSIMI:  Mr. Schadler, you may proceed.  19 

  MR. SCHADLER:  Thank you, Your Honor.  20 

DIRECT EXAMINATION 21 

BY MR. SCHADLER:  22 

Q Good morning, Ms. Mitchell.  23 

A Good morning.  24 

Q Ms. Mitchell, where are you currently employed?  And in 25 

Case: 16-4300     Document: 003112523104     Page: 244      Date Filed: 01/26/2017

379a

Case: 16-4300     Document: 003112706431     Page: 6      Date Filed: 08/21/2017



245  

BURKE COURT REPORTING, LLC 
1044 Route 23 North, Suite 316 

Wayne, New Jersey 07470 
(973) 692-0660 

what capacity?  1 

A I am the bookkeeper, the operations manager and the 2 

general person for Mid-Atlantic Restaurant Group.  3 

Q And Mid-Atlantic Restaurant Group is the entity that owns?  4 

A Kelly’s Tap Room.  5 

Q Now, can you tell us a little bit about Kelly’s Tap Room, 6 

meaning specifically where it’s located, what kind of 7 

restaurant, bar it is.  8 

A Okay.  Kelly’s is located in Bryn Mawr, Pennsylvania.  9 

It’s majorily a college bar.  It has been in existence since 10 

the 60s.  11 

 My husband, Gene Mitchell, went to the Villanova and it 12 

was a dive bar and he thought, wouldn’t it be great to build 13 

something better some day.  14 

 So we petitioned with the township for two years and 15 

rebuilt it, renovated the whole thing.   16 

 Added two floors.  Added a kitchen which it didn’t have 17 

previously.  And opened up in about 2006.  18 

Q And is there a chain of Kelly’s or is this just an 19 

isolated individual bar?  20 

A This is just an individual family bar.  21 

Q And a little bit about the bar itself.  How is it, is 22 

there bartenders, servers?   23 

 Could you tell us a little bit about the structure inside 24 

the bar, please?  25 
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A Yes.  So we are open seven days a week.  We do lunch and 1 

dinner.  We hire bartenders that serve the bar.   2 

 We hire servers that take the table service.  We have a 3 

full kitchen staff.  4 

 We have security for late night.  I have a manager at each 5 

location.   6 

 I have an executive chef at each location.  It’s a family 7 

establishment.  8 

Q And do you have an HR department?  9 

A That’s me.  10 

Q So you’re an accountant and HR?  11 

A I am everything.  12 

Q Okay.  And you said it’s family.  What do you mean by 13 

that?  14 

A I mean, it’s just Gene and I.  We don’t have kids.  So 15 

it’s our livelihood.  It’s our investment.  It’s our business.  16 

Q And you said, Gene, it’s his livelihood.  Does Gene also 17 

work other places?  18 

A He does.  19 

Q Where else does Gene work?  20 

A Gene works in Houston, Texas, as a commodity trader.  21 

Q And is that a full time, part-time --  22 

A Full-time job.  23 

Q I’m sorry?  24 

A Full-time job.  25 
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Q How often is he, then, at Kelly’s, if you’re aware?  1 

A When he’s in town, every day.  Every day, I would say, 2 

when he’s here.  3 

Q And how often is he in town?  4 

A It varies.  He travels international a lot.  So there was 5 

one year he traveled to over 200 days a year.   6 

 So it varies.  But he’s very involved when he’s available.  7 

Q Okay.   8 

  MR. SCHADLER:  Now, I’m sorry, he stood up, I thought 9 

he was making an objection.  10 

  JUDGE CARISSIMI:  That’s quite all right. 11 

Q Now, as far as your involvement at the restaurant/bar, and 12 

when I say, restaurant/bar, I understand there’s other ones.  13 

I’m just talking specifically about Kelly’s.  14 

A Okay.  15 

Q What is your involvement?  How do you run the 16 

establishment and really, what’s the hierarcy of individuals 17 

there?  18 

A Okay.  Like I said, we have a manager at Kelly’s that is 19 

in charge of the day to day general operations.   20 

 The dinner service, the lunch service, the scheduling, the 21 

hiring, the firing, the updating the menu.   22 

 The computer system, the bank, the daily bank 23 

reconciliations.  The bank establishments and replenishments.   24 

 They handle the four walls from the time they come in to 25 
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the time they leave for that day.  1 

Q Will you assist on some of those duties?  2 

A Absolutely.  I’m very involved with the managers.  3 

Q And what about the staff?  How is your policy as far as 4 

dealing with the staff specifically coming to you?  5 

A I have told every employee they have a -- we have an open 6 

door.  People can come to us at anytime about anything.   7 

 It’s in our handbook, that, you know, we wrote years ago, 8 

we want to know when there is a problem, so we can try to fix 9 

it.  10 

Q And have you ever retaliated or disciplined someone for 11 

coming to you?  12 

A Not for coming to me, no.  Have I had to fix things after 13 

things are brought to my attention?  Yes.  14 

Q And that’s what I mean in the sense of, have you ever 15 

retaliated or disciplined someone using those words and not my 16 

words, but have you ever done that because someone just came to 17 

you with a concern they had?  18 

A Never.  19 

Q And talk to me a little bit about, you said there’s 20 

managers.  Do you try to support their decisions?  21 

A I do as long as their decisions are for the benefit of the 22 

group.   23 

 I have to make sure that if the policy, or if a decision 24 

is made, it affects everybody the same way and it doesn’t bring 25 
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other people down.   1 

 There’s not one person to think about.  You have to think 2 

about collectively.  It’s a family.   3 

 I treat my employees like they’re my family.  And I always 4 

think they think of me as family.   5 

 So I always have to be in the best interest of everybody.  6 

Q Now, you talked about an open door policy.  Do you have a 7 

cell phone?  8 

A I do.  9 

Q Do you provide your employees your cell phone number?  10 

A Every day.  11 

Q And do you have an email address?  12 

A I do.  13 

Q And do you provide employees your email address?  14 

A Yes.  15 

Q And do they reach out to you on those?  16 

A Yes.  17 

Q Now, the shift.  I want to talk to you specifically about 18 

shift scheduling.  How is shift scheduling done at Kelly’s?  19 

A The shift scheduling, it’s a weekly schedule.  It’s 20 

supposed to come out on Wednesday for the following week.  21 

 We ask everybody if they need time off, if they have 22 

restrictions, they need to let us know at least a week ahead of 23 

time so we can accommodate their schedule.  24 

 I would say 80% of my staff have children.  So we’re very 25 
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cognizant about working with that.  So I have to know when they 1 

have issues that we need to work around.  2 

 We have, and we’ve had for years, it’s called an 3 

availability calendar.  It’s a spreadsheet I’ve put together.   4 

 And it lays out people’s names, their jobs, their 5 

telephone number, their email, the dates they can work, they 6 

dates they cannot work.  7 

 If they have a school schedule it’s listed there.  If they 8 

have a vacation coming up, it’s listed there.   9 

 It’s the only way to conglomerate everybody so there’s not 10 

double coverage or there’s not somebody scheduled for a time 11 

they can’t work. So that is considered when the schedule is 12 

written.   13 

 The managers look at the availability calendar and they 14 

write the schedule for the next week, balancing out people’s 15 

needs, people’s time off requests, making sure it’s a balanced 16 

schedule and it’s fair to everybody.  17 

Q Now, you talked about availability calendar.  How is it 18 

that you gather the information?   19 

 And specifically talking about, you had said that they, 20 

asked for time off when they can or can’t work.  Where do you 21 

get that information from?  22 

A They’re supposed to email myself and Gene and a manager, 23 

so everybody is in the loop and there’s no problems with, I 24 

asked off this date, they didn’t honor it, that’s why I didn’t 25 
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show up.  1 

Q And did you do an availability calendar as it pertains to 2 

Ms. Helms?  3 

A I did not.  My manager at the time did update the 4 

information that I created.  5 

Q And were you provided that?  6 

A Yes.  7 

Q And as part of it, did you schedule based upon that 8 

availability calendar?  9 

A Yes.  10 

Q And just so I’m clear, do you see Ms. Helms in the 11 

courtroom?  12 

A I do.  13 

Q And can you please identify her for the record?  14 

A Yes.  She’s to my right.  15 

  MR. SCHADLER:  Identifying Ms. Helms, Your Honor.  16 

  JUDGE CARISSIMI:  It’s clear that Ms. Helms is 17 

present in the courtroom.  She’s the Charging Party.  18 

  MR. SCHADLER:  Yes.  If I may, Your Honor.  19 

  JUDGE CARISSIMI:  You may.   20 

  MR. SCHADLER:  Thank you.  May I approach, Your 21 

Honor?  22 

  JUDGE CARISSIMI:  You may.  23 

  MR. SCHADLER:  Thank you.  24 

Q I’m showing you what I liked to have marked as Exhibit 2, 25 
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I believe, page 1 and page 2. 1 

  JUDGE CARISSIMI:  That’s correct.  2 

  MR. SCHADLER:  Understanding my duties to provide 3 

copies, Your Honor.  4 

  JUDGE CARISSIMI:  Yes.  5 

BY MR. SCHADLER:  6 

Q Showing you what I’ve collectively marked as Exhibit 2, 7 

page 1 and page 2.  If you could, please, identify first 8 

Exhibit 2, page 1. 9 

A Yes.  10 

Q What is that document, Ms. Mitchell?  11 

A This is the availability calendar for the bartenders at 12 

Kelly’s Tap Room.  13 

Q And does that fairly and accurately depict the 14 

availability calendar that you were using at that time?  15 

A Yes.  16 

Q And what timeframe is that?  17 

A This was as of May 9th, 2014. 18 

Q And turning to page two, what is page two?  19 

A This is the same calendar, effective January 2nd, 2015.  20 

Q And does that fairly and accurately depict the 21 

availability calendar for that date and time at Kelly’s Tavern?  22 

A Yes.  23 

(Respondent Counsel’s Exhibit R-2 identified) 24 

  MR. SCHADLER:  Your Honor, at this time I’d move to 25 
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admit Exhibit 2, both pages 1 and 2.  1 

  JUDGE CARISSIMI:  Is there any objection to 2 

Respondent’s Exhibit 2?  3 

  MR. FAYE:  May I be able to look at it one more time, 4 

please?  5 

  JUDGE CARISSIMI:  Yes.  6 

  MR. FAYE:  Since I don’t have a copy.  7 

  MR. SCHADLER:  It’s --  8 

  MR. FAYE:  Oh, it’s in the --  9 

  MR. SCHADLER:  Yes, that’s it.  Respondent’s Exhibit 10 

--  11 

  MR. FAYE:  The subpoena documents.  12 

  MR. SCHADLER:  Yes, that’s correct.  13 

  MR. FAYE:  No objection, Your Honor.  14 

  MR. SCHADLER:  Thank you. 15 

  JUDGE CARISSIMI:  Respondent’s Exhibit 2 is admitted.  16 

(Respondent Counsel’s Exhibit R-2 received) 17 

BY MR. SCHADLER:  18 

Q And is Ms. Helms on that schedule?  19 

A Yes.  20 

Q And what was her availability that she provided to the 21 

bar?  Kelly’s?  22 

A On which one?  23 

Q Both of those.  If you could please give us the date and 24 

her stated availability time.  25 
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A Okay.  As of May 9th, 2014, she said she can only do 1 

Thursday after 8:00.  Anytime Friday, Saturday and Sunday.  2 

Q And page two?  3 

A Page two, only Thursday after 8:00, anytime, Friday, 4 

Saturday and Sunday.  5 

Q Thank you.  Continuing talking about the shifts.  Are you 6 

aware of, from what I’ll use the phrase, “shift jockeying?” 7 

A Not directly.  I do not know there’s a lot of jockeying 8 

for shifts.   9 

 I know people have been very pleasant to pickup shifts 10 

when people call out or get sick.  11 

 I wouldn’t call it shift jockeying, ‘cause I don’t think 12 

they’re playing a game.   13 

 They’re just trying to help keep coverage and be a part of 14 

the team.  And I, yeah.  15 

Q Now, specifically, turning your attention to the 16 

scheduling of the shifts.  What are the preferred shifts?  17 

A Thursday, Friday, Saturday.  18 

Q And why is that?  19 

A Those are the busy night shifts for the students.  20 

Q And are they generally the most lucrative shifts?  21 

A They are.  They can be.  22 

Q Can -- I’m sorry?  23 

A They can be.  24 

Q Now, turning specifically to Ms. Helms.  Do you recall her 25 
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employment at Kelly’s?  1 

A I do.  2 

Q And can you please tell us approximately when she worked 3 

there?  4 

A She started around March or April 2014.  And she was there 5 

until April 30th, 2015.  6 

Q And what was her status as an employee there?  Was she 7 

full time, part time?  8 

A She was part time.  9 

Q And what shifts did she usually work?  10 

A She would usually work Thursday, Friday, Saturday.  11 

Q And did you receive any complaints during her time from 12 

either managers or staff about working with Ms. Helms?  13 

A I did get a lot of complaints about people who worked with 14 

Robin.  15 

Q And what were the nature of those complaints?  16 

A They said she complained a lot.  Not specifically what 17 

about, but she complained.  She was negative, and they didn’t 18 

want to work with her.  19 

Q You said they didn’t want to work with her.  What did they 20 

specifically request, if anything?  21 

A We have two levels.  And sometimes we move people around 22 

between levels.   23 

 We constantly try to rotate who’s upstairs versus 24 

downstairs.  So one, people don’t get too comfortable at one 25 
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bar.  1 

Q Why?  2 

A Where kids could know like the second floor, you know, 3 

this guy may not card, you go up there.   4 

 But if you’re rotating them with who they work for, not 5 

only does it, one, prevent theft since they share drawers, it 6 

prevents bartenders from allowing certain people to drink.  7 

 And it also just fosters better teamwork, so people don’t 8 

constantly get scheduled with the same people.  They work with 9 

each of them.  10 

 And when we started doing this with Robin, a lot of people 11 

came to me and said, “I don’t want to be scheduled with her 12 

upstairs.   13 

 I don’t want to be scheduled with her downstairs.  I would 14 

rather be scheduled somewhere else.” 15 

Q And did they provide a reason for that?  16 

A They said they just got tired of her complaining.  17 

Q Now, did you speak to her about that?  18 

A I did not.  19 

Q Okay.  Why is that?  20 

A There’s a difference between complaining.  I mean, 21 

everybody complains about something.  And to me it wasn’t a 22 

complaint that I would write her up for.  23 

 Every time I saw her, she did a good job.  She was a good 24 

bartender.   25 
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 But I did try to honor, when people said they didn’t want 1 

to work with her, I would try to accommodate them to keep the 2 

team happy.  3 

Q And did you ever have a manager speak with her at all?  4 

A About the complaining?  5 

Q About anything.  Complaining or if there’s something else.  6 

  MR. FAYE:  Your Honor, objection.  About any -- 7 

asking her whether she ever spoke to a manager about anything.  8 

That’s too general.  9 

  JUDGE CARISSIMI:  I’ll sustain that objection.  10 

  MR. SCHADLER:  If I may, I’ll rephrase it.  11 

BY MR. SCHADLER:  12 

Q Did you ever have a manager speak with her about any 13 

disciplinary issues?  14 

A Yes.  15 

Q And when was that?  16 

A Summer 2014.  17 

Q And what was the issue there?  18 

A We hire a third party spotting company to identify 19 

problems in the bar.  They are anonymous.  And they come in and 20 

write a report.  21 

 They look at service, they look at cleanliness, they look 22 

at problems that -- I can see this stuff every day, but when 23 

big brother’s in the room, nobody’s going to make a mistake.  24 

 They’re going to make a mistake when I’m not there.  So 25 
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that’s why I hire them.   1 

 And a spotter report had come back and it had said Robin 2 

was identified as giving away drinks for free.  3 

Q And is that against policy?  4 

A Absolutely.  5 

Q And, what, if any, steps were taken?  6 

A I contacted the manager at the time right away.  Sent her 7 

the report and said, “You need to meet with Robin, you need to 8 

get to the bottom of this.”  9 

Q And was there any further disciplinary action after that?  10 

A She was brought in.  And it was discussed.  And Robin said 11 

she does not recall that happening.   12 

 I do specifically remember she was very defensive about 13 

it.  I get these spotter reports three days a week.  14 

 I try to give people the benefit of the doubt.  She had 15 

been asked about it.  We had told her this is a problem.   16 

 Told her why it would be a problem.  And that was really 17 

it.  I wasn’t going to fire her because I know there’s always 18 

two sides to one story.   19 

 But when that gets identified in a spotting report, you 20 

have to address it right away.  21 

  JUDGE CARISSIMI:  What manager did you speak to about 22 

this?  23 

  THE WITNESS:  Kristin Lane.  24 

  JUDGE CARISSIMI:  Were you present at the meeting?  25 
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  THE WITNESS:  I was not.  I got the summary email 1 

about the meeting.  2 

  JUDGE CARISSIMI:  So the meeting was between Ms. Lane 3 

and Ms. Helms?  4 

  THE WITNESS:  Correct.  5 

  JUDGE CARISSIMI:  Okay.  You may continue, Counsel.  6 

  MR. SCHADLER:  Thank you, Your Honor.  7 

BY MR. SCHADLER:  8 

Q Now, I’d like to take you to April of last year.  And ask 9 

you about situations involving Robin.   10 

 Did there eventually become a situation involving Robin at 11 

the bar?   12 

 And I was way too broad with that question.  Let me focus 13 

you.   14 

 First off, did you have an occasion to have to make new 15 

hires?  Let me focus it that way.  16 

A Absolutely.  17 

Q And why was that?  18 

A Rotation of staff.  People leave, people come, people get 19 

transferred, they graduate.  I’m constantly hiring.  20 

Q And during that time, who had left the bar during that 21 

time?  22 

A During what time?  Sorry.  During what time?  23 

Q During April, the April time we’re talking about, March, 24 

April.  25 
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A I had Mike Bevivino, my senior bartender, lead bartender, 1 

had just given notice.  He was leaving in April.  2 

 Sarah Clark was graduating.  We had just been through an 3 

audit with the Department of Labor and I could not afford to 4 

schedule anybody more than 40 hours because of the overtime 5 

‘cause I’m a small business.   6 

 We were getting some complaints about people’s schedule 7 

close to open, where they close the bar at 2:00 in the morning 8 

and then they open at 11:00.  That is affecting performance.   9 

 So I stopped that and I did not want anybody working 10 

doubles because we were in the busy time and it’s just too 11 

strenuous to be on your feet from 10:00 a.m. ‘til 2:00 a.m.  12 

And I had shifts to fill.  13 

Q Now, how many hires did you make at that time?  14 

A I hired three people.  15 

Q And who were those three people if you recall their names?  16 

A Chelsea Heyward, Lisa, I can’t remember her last name.  17 

And Alisha Diggins, I think.  18 

Q And around that time, did you receive any word regarding 19 

Robin and her shift scheduling for anyone.   20 

 I’m speaking specifically in the timeframe of when Mike 21 

was leaving and the new hires were coming in.   22 

A Yes.  23 

Q What was that information?  24 

A I received an email from my manager at the time, Ryan 25 
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Henry, said Robin is concerned about her shift.   1 

Q And was there anyone else that expressed concern about 2 

that?  3 

A He said specifically Robin and Chris Flood are concerned 4 

about their shifts. 5 

Q And said their shifts?  6 

A Yes.  7 

Q Did they mention anyone else in the email?  8 

A No.  9 

Q And, Chris Flood, does she still work there at the bar?  10 

A She does, yes.  11 

Q What position does she work at?  12 

A She is my cash and inventory manager.  13 

Q Is that a position above or below bartender?  14 

A Above.  15 

Q Now, you had talked about Chelsea Heyward.  I’d like to 16 

focus on her a little bit.   17 

 When she came in for an interview, what was your thoughts 18 

of Chelsea?  19 

A Very outgoing, very bubbly.  The perfect person to 20 

represent the brand.  At the time, like I said, I was replacing 21 

a bar manager.  22 

 And she had a lot of experience she could bring to the 23 

table.   24 

Q Let me stop you.  So when you say bar manager, I’d ask if 25 
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you could use names.  1 

A Mike Bevivino --  2 

Q Okay.  3 

A -- who handled -- he did the beer ordering.  He did the 4 

beer inventory.   5 

 He managed the keg room.  He did the tip distributions at 6 

the end of the night.  7 

 He set up the things for the following day.  He was the 8 

senior person.   9 

 He could singlehandedly run the restaurant by himself. And 10 

losing him opened many holes.  11 

Q And when you saw Chelsea and met with her, what was your 12 

thoughts?  13 

A She had experience with training people.  She did mention 14 

she had done some HR work.   15 

 We briefly spoke about inventory.  And she said she had 16 

done a little bit of the ordering.  17 

 She appeared to be someone I could train to possibly take 18 

a lot of the role that Mike used to serve.  19 

Q And what was your eventual plan potentially for Chelsea?  20 

A I wanted to roll her into a bar manager.  21 

Q Now, and I neglected to ask this question, so I want to 22 

step back for a second.  Did you discuss with Gene the email 23 

you received from Ryan Henry regarding Robin’s shifts?  24 

A I don’t remember.  Probably not, ‘cause that’s not 25 

Case: 16-4300     Document: 003112523104     Page: 262      Date Filed: 01/26/2017

397a

Case: 16-4300     Document: 003112706431     Page: 24      Date Filed: 08/21/2017



263  

BURKE COURT REPORTING, LLC 
1044 Route 23 North, Suite 316 

Wayne, New Jersey 07470 
(973) 692-0660 

something -- to me it’s so insignificant.  There were so many 1 

reasons I needed to hire people.   2 

 Probably not.  It wouldn’t have been something I would 3 

bring to his attention.  4 

Q And the complaints that you had or that you received from 5 

management regarding Robin, were there any that were other than 6 

-- you said, sorry.  7 

 Were you ever made aware of Robin complaining on behalf of 8 

her fellow employees?  9 

A No.  10 

Q What was the information you received from Robin’s 11 

requests of managements or complaints?  12 

A I’m sorry, repeat?  13 

Q What was the information, you had said no to that 14 

question.  What was the information you had received as far as 15 

Robin’s request?  16 

 Were they personal to her or on behalf of other people?  17 

A They were just her.  18 

Q Now, Chelsea Heyward, you had said that you had a lot of 19 

hope for her.  What took place with Chelsea?  Anything that 20 

caused you concern?  21 

A She gave notice shortly after she had worked there for a 22 

week or two.  She put her notice in.  23 

Q And just so the Court and all of us can understand, an 24 

approximate timeframe for that?  25 
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A April 28th, maybe.  1 

Q Of?  2 

A Of 2015.  3 

Q Excellent.  (Coughing).  Excuse me, my apologies.  And 4 

when did Chelsea start there approximately?  5 

A I don’t remember her exact date.  6 

Q Not exact date.  But can you give us a timeframe before 7 

that phone call?  8 

A I hired her on April the 9th.  Usually people start 9 

training.  I try to get them in right away.  So maybe April the 10 

next week she would have started.  11 

Q And was she assigned anyone specifically?  12 

A She was assigned to a few people on her training shifts.  13 

Q Okay.  14 

A The first shift she shadowed Sarah for a few hours.  I 15 

remember I dropped off staff shirt for her, I gave her new hire 16 

paperwork.  17 

 First day’s really just to orientate you to the 18 

restaurant.  19 

  JUDGE CARISSIMI:  Ms. Mitchell, Sarah’s last name?  20 

  THE WITNESS:  Sarah Clark, sorry.  The second day, I 21 

assigned her with Robin to train on the bar.  22 

Q And turning to that phone call then that you received from 23 

Ms. Heyward, what was the substance of that phone call?  If you 24 

could relay that to the Court and everyone, please. 25 
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A I called Chelsea because I wanted to know what happened.   1 

Q If I may stop you, I apologize.  What prompted you to call 2 

Chelsea?  3 

A ‘Cause she quit.  4 

Q How did you learn that?  5 

A Because she emailed me.  6 

Q So the email went to you?  7 

A Yes.  8 

Q Okay.  And what did the email say?  9 

A I found another job.  10 

Q All right.  And what, you said you called her.  Could you 11 

pick up your testimony with that point, please?   12 

A I called her right away and asked her I didn’t understand.  13 

We had a great interview.  I interviewed her as well as Gene 14 

Mitchell.  15 

 I had high hopes for her.  She was confident and bubbly.  16 

I didn’t know why so soon someone would quit.  And out of the 17 

blue.  18 

 And I was not the feeling I got from her that she didn’t 19 

want to work for us.  So I wanted to get to the bottom of it.  20 

Q And, what, if anything, did Chelsea Heyward relay to you 21 

about her resignation from Kelly’s?  22 

A She was very hesitant to talk to me about it, because she 23 

is not the type of person that talks bad behind people’s back. 24 

She made a lot of claims that people are negative.   25 
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 And they told me that you got, you and Gene Mitchell hire 1 

people to fire people, that she’s not going to make any money 2 

at Kelly’s and it’s not the environment she wants to be in.  3 

Q Did she identify who these, “people”? 4 

A She did.  I kind of kept after her because I wanted to get 5 

to the bottom of the back -- who’s saying these things and 6 

what’s happening.   7 

 It wasn’t until like -- I kept hammering her that she gave 8 

up the name.  And she said it was Robin that was mean to her 9 

and said these nasty things.  10 

Q Did she also -- oh, I’m sorry, I didn’t mean to cut you 11 

off.  12 

A She even said Robin Helms is a racist.  13 

Q What was your response to that?  14 

A I wanted to throw the phone.  I had no idea what she was 15 

going to tell me but that was unacceptable.  I asked her, you 16 

can’t just say that and not tell me what’s going on.  17 

 So she told me that she was on shift with Robin, and a 18 

customer, which was black, came for service.  And Robin denied 19 

her and said, “I’m not going to serve you.” 20 

 And told Chelsea that’s she’s not going to serve her.  21 

She’s black.  22 

Q What, I’m sorry. 23 

A And Chelsea said, “This would kill your business if 24 

everybody does this, you know, you can’t not serve somebody 25 
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because they’re black.” 1 

 And I said, “Well, what did you do?”  I’m thinking 2 

immediately all these problems that are going to happen if I 3 

don’t figure out what happened. 4 

Q Let me stop you real quick.  What race is Chelsea Heyward?  5 

A She’s black.  6 

Q And what concerns, and I know you roughly articulate this, 7 

but I want to kind of break it up a little.   8 

 What concern did you have hearing about a bartender at 9 

Kelly’s refusing to serve an African American patron?  10 

A That’s not, for one, that’s not who we are.  And anything 11 

a bartender does when they’re in our statures, in our 12 

restaurant, is us.  It’s a reflection of us.  13 

 So I’m thinking about who else heard her say that.  I’m 14 

thinking how could she -- I’m thinking, Chelsea thinks we’re a 15 

racist bar.  It was -- my mind -- anyway, I was so upset.  16 

 I asked Chelsea what she did for the customer, did she 17 

serve, did she smooth it over, how was it left with the 18 

customer.   19 

 And she said she took care of the customer.  Everything 20 

was fine.   21 

 She actually got a really good tip out of it, but she 22 

needed to let me know that these things were happening.  23 

Q And what kind of, you said this is located in the 24 

Villanova.   25 
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 And, I apologize, if you said Villanova or if you said the 1 

more section of the area.  What kind of area is this as far as 2 

issues with race?  3 

A I mean, we’re on the main lane.  I would say not a lot of 4 

our population is black, but it’s enough -- it’s a suburb of 5 

Philadelphia, I mean, we’re diverse.  6 

Q Was there concern about reaction from the community, if 7 

they got out that Kelly’s refused to serve black people?  8 

A Absolutely.  9 

Q What was your concern?  10 

A I was concerned it could get out, people think we’re a 11 

racist bar.  12 

Q What would that have done to business if --  13 

A It would have killed it.  14 

Q And were you ever concerned about any of the legal 15 

ramifications?  16 

A Absolutely.  17 

Q What were your concerns about the legal ramifications?  18 

A I immediately thought Chelsea could sue me today probably 19 

for a racist remark to a minority employee.  20 

Q Did Chelsea relay to you any concerns she had about 21 

providing you the identity, the person that told --  22 

  MR. FAYE:  Objection, leading.  23 

  JUDGE CARISSIMI:  Overruled.  24 

Q Did Chelsea make any remarks about concerns she had 25 
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providing this information?  1 

A Yes.  2 

Q What did she say?  3 

A She asked me if -- she was worried to be telling me who 4 

said it because she still worked there at the time.  5 

Q Who’s she?  6 

A Chelsea Heyward still worked at Kelly’s.  And she didn’t 7 

want to have a conflict at the bar with Robin Helms, because of 8 

information she gave me.   9 

 She said, “I don’t like to talk bad about people.  I still 10 

have to work with her.  This can’t come back that you heard it 11 

from me.” 12 

Q Okay.  Did you, after that phone call, decide a course of 13 

action as far as you or did you discuss --  14 

A I did.  15 

Q What was the course of action?  16 

A I set up a plan to I was going to lie to get her to admit 17 

that she did not serve a black person and to get it out of her 18 

what happened without disclosing Chelsea.  19 

Q What was your motivation --  20 

A Chelsea Heyward.  21 

Q What was your motivation in coming up with what I’ll call 22 

rouse?   23 

A I’ve had 50 -- anytime of the year, I’ll have 50 people 24 

working for me.  And I always give people the benefit of the 25 
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doubt.   1 

 I wanted to talk to Robin Helms and find out her side of 2 

the story without putting other people under the bus.  And that 3 

was the only way I could come up with a plan.  4 

Q And what was the rouse that you came up with?  5 

A I said, I’ve got listening devices, you can’t deny this, 6 

this is what happened.  7 

Q And what was the plan as far as whether you set up 8 

anything with Robin to discuss this?  9 

A Sorry?  10 

Q What was the plan?  Did you set up anything with Robin 11 

with regards to this?  12 

A No really set up anything.  Like I said, the call was with 13 

Chelsea, was on April 28th.   14 

 I looked to see when the next time Robin was working, 15 

Robin Helms was working.  And I told Gene Mitchell about this.  16 

Q About what?  17 

A About the racist comment and what we should do.  And on 18 

her shift on that April 30th at 5:00, I asked her to come to the 19 

office to talk about some issues.  20 

Q And could you please tell us first off how that meeting 21 

went, who was there, what was the nature of the meeting?  22 

A So I know I didn’t want to start the conversation until 23 

Gene Mitchell was there.  He was late.  So I was kind of 24 

fluffing wait for him to get there, so we could get into it.  25 
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 I had given him all the notes about Chelsea Heyward.  And 1 

when he came down, he started talking to Robin Helms and said -2 

-  3 

Q Let me.  4 

A Okay.  5 

Q Where did it take place at first off?  Give me this 6 

location.  7 

A It took place at the office at Kelly’s.  8 

Q Where is that located?  9 

A In the basement.  10 

Q And had you told -- you said you told him about the 11 

conversation with Chelsea.   12 

 Prior to that meeting, had you told him about any of the 13 

issues regarding shift scheduling at all?  14 

A Nothing.  15 

Q And when he came down, who was in the room and can you 16 

just give us a little bit of layout, please?  17 

A It was Ryan Henry, the manager, at the time.  Robin Helms 18 

had just come down.  I was already in the office.  19 

 And then Gene joined us maybe three minutes later.  20 

Q And what was the nature of the conversation if you could 21 

please provide that.  22 

A The nature of the conversation, it started with Gene 23 

asking Robin if she’s happy.  If what’s going on.  Are the kids 24 

getting to you, is the late night getting to you. 25 
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 What’s going on.  And she said she was miserable.  And he 1 

said when people get tired and stressed out, things come out.  2 

 And we brought the issue, well, I did.  I said, “Did you 3 

deny service to somebody ‘cause you said they wouldn’t tip?”  4 

 And she denied it.  And I said, “Robin, I have you on 5 

tape.  Did you deny service to someone?”   6 

 Now, I don’t remember if I told her it was a black person.  7 

I don’t remember.  But she did finally admit, yes, I did not 8 

serve somebody because they didn’t tip. 9 

 And I told Robin, “I have a lot of people that come in 10 

here that are black.  And this lady happened to be black.  And 11 

you said it to a black coworker.” 12 

 And at that time I knew I had a lady I coordinate a lot of 13 

parties with at Villanova.  Her name is Arlesha Davidson.  She 14 

was coming in to set up a function.  15 

 And it was that night.  And my first concern when I heard 16 

the whole story was she might have said this to someone that 17 

gives me a lot of business in the Villnova community. 18 

Q What race is --  19 

A So I asked Robin, what if this had been this lady I book 20 

events with?  And I don’t remember what her response was.   21 

 But that’s when Gene lost it and said, “I can’t have this, 22 

you’re unhappy, we’re unhappy, we can’t run a business like 23 

this.  24 

 You shouldn’t be working here if you’re this unhappy.” 25 
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Q And you said that there’s a woman at Villanova.  What race 1 

is that woman?  2 

A She’s black.  3 

Q And when you say that they had this conversation, was 4 

there any conversation at this time about the shift scheduling 5 

at all?  6 

A Nothing.  7 

Q Was there any conversation about her and other employees 8 

getting together for a shift schedule?  9 

A Nothing.  10 

Q And when Gene said this, did he mention at all that you 11 

heard shift scheduling?  12 

A No.   13 

Q And you were saying that he had said, “You can’t work here 14 

if you’re going to be unhappy.” 15 

A Right.  Yes.  16 

Q Could you please pick up with that part?  17 

A He said, “You can’t work here if you’re unhappy.  These 18 

things are what happen.”  And she said, “Okay.”  And he left.   19 

Q And did you stay?  20 

A I did.  21 

Q And what was the nature of the conversation after that?  22 

What took place?  23 

A I mean, it was kind of a stunning moment.  24 

Q Why?  25 
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A Because nobody went -- we didn’t meet at the anticipation 1 

of it ending that way.   2 

 It evolved that way, and when she said she’s unhappy, she 3 

admitted she didn’t serve the lady.  And it was more, it felt 4 

to me like a mutual separation.  5 

Q Why do you say --  6 

A You’re unhappy, we’re unhappy, these are what happened, 7 

let’s just part ways.  So it was a stunning moment that I 8 

didn’t expect it to go that way. 9 

 I didn’t know that meeting was going to go like that.  But 10 

it did.  So I stayed so to listen.   11 

 Because by then it was done.  She was no longer an 12 

employee.  13 

Q Okay.   14 

A And I did ask her, I’m like, what’s going on?  And she 15 

said, “It’s  miserable.   16 

 I feel like I’m walking on,” she did say, “I feel like I’m 17 

walking on eggshells everyday.” 18 

 And I continued to listen, because that’s my -- sometimes 19 

immediately after a separation, that is my only chance to 20 

obtain any information to help the rest of the structure.  21 

 It’s kind of an informal exit interview.  But it’s the 22 

only way for me to absorb things that are going on after 23 

somebody is separated.  24 

Q And what did she say?  25 
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A She did mention she was upset about all the new hires.  1 

She didn’t like not knowing when she was going to be scheduled 2 

if she was going to be scheduled.  And it bothered her.  3 

Q Now, to be clear, did any of that take place before the 4 

termination?  5 

A No.  6 

Q And did you bring any of that up to Gene in anticipation 7 

of that meeting?  8 

A No.  9 

Q And the issue of not serving a black patron, is that 10 

against your handbook?  11 

A If it’s not in the handbook, it should be.  And that’s 12 

unacceptable.  You’re there, you’re a bartender.   13 

 Personally, I don’t care if you get a great tip or no tip, 14 

the service is the same.  You were there to serve a drink.  You 15 

were there to sell a burger.  16 

Q Have you ever been in the presence of Robin or anyone 17 

where they talked about policy not to serve people that are 18 

tipping?  19 

A I have never heard that policy.  20 

Q And if you had heard that policy, what would your reaction 21 

be?  22 

A I would be about as irate as I was yesterday hearing it 23 

for the first time.  24 

Q What is that?  25 
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A That’s not who we are.  Sometimes you get a good tip, 1 

sometimes you get no tip, it doesn’t matter.  Your service is 2 

the same.   3 

 That’s what you’re there for.  If you don’t like that, go 4 

find another job.  5 

Q If you would have found out about that policy, would you 6 

have addressed it?  7 

A I would have.  And I will.  8 

Q Now, talking to your availability to your staff.  You said 9 

earlier you had mentioned that.  But I wanted to go into it a 10 

little further.   11 

 Some of the modes of communication you have with your 12 

staff.  How does that correspond with you?  13 

A They call me, they text me, they email me.  I had people 14 

come to my house.  15 

Q Have you ever been beligarant to someone who’s reached out 16 

to you?  17 

A Not that I know of, no.  18 

Q Have you ever punished someone for reaching out to talk to 19 

you?  20 

A Never.  21 

Q Would you ever punish someone for reaching out to talk to 22 

you?  23 

A No.  24 

  MR. SCHADLER:  Your Honor, I’m going to start with a 25 
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significant apology to the Court.  Due to the nature of -- can 1 

we go off the record one second, Your Honor?  I don’t know this 2 

should stay on the record.  3 

  JUDGE CARISSIMI:  Off the record.  4 

(Whereupon, a brief recess was taken) 5 

  JUDGE CARISSIMI:  During our off-the-record 6 

discussion, Mr. Faye has been reviewing documents that the 7 

Respondent has provided to him.  8 

  And apparently there’s another set also.  So pursuant 9 

to the agreement by the parties, which is acceptable to me, we 10 

are now going to suspend the examination of Mrs. Mitchell, 11 

because the documents that are being reviewed, are those which 12 

Respondent’s Counsel would wish to introduce and question her 13 

about it. 14 

  So we are now going to proceed with the testimony of 15 

Mr. Mitchell.  And we’re doing this so that there can be 16 

further review of the documents over the luncheon recess.  17 

  And argue this will expedite the file of the case.  18 

Did I correctly state the understanding, Mr. Schadler?  19 

  MR. SCHADLER:  Your Honor, yes, that there would be 20 

the right to recall Ms. Mitchell after review is done.  21 

  But also that Mr. Mitchell, should there be a 22 

relevant question in his testimony wrapped up for the limited 23 

purpose of anything that related to the documents. 24 

  For that limited purpose only we would have the right 25 
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to recall him.  And we understand that course of instruction to 1 

be very clear about that limited purpose.  2 

  JUDGE CARISSIMI:  Correct.  And, Mr. Faye, this 3 

approach is acceptable to the General Counsel?  4 

  MR. FAYE:  Yes, Your Honor.  5 

  JUDGE CARISSIMI:  Very good.  Mr. Mitchell, you’ve 6 

been previously sworn as a witness, so I won’t administer the 7 

oath again.  I will merely remind you, sir, that you are still 8 

under oath.  9 

  THE WITNESS:  Yes, sir.  10 

Whereupon,   11 

EUGENE MITHCHELL  12 

Having been before duly sworn, was called as a witness herein, 13 

and was examined and testified as follows: 14 

  JUDGE CARISSIMI:  Very good.  Mr. Schadler, you may 15 

proceed.  16 

  MR. SCHADLER:  Thank you, Your Honor.  17 

DIRECT EXAMINATION 18 

BY MR. SCHADLER:   19 

Q And, Mr. Mitchell, I poured, that’s your glass of water.  20 

A Thank you.   21 

Q You’re welcome.  If you could please state your full name 22 

for the record. 23 

A Eugene Mitchell.  24 

Q And what’s your current occupation?  25 
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A I currently work for a trading company based out of 1 

Houston.  2 

Q And is that a full time or part time job?  3 

A Full-time job.  4 

Q And if you could please tell us your duties for that 5 

company.  6 

A I’m the director of international trade for various bulk 7 

commodities, fuels, cement, boxide, things like that.  8 

Q And does that require you to travel?  9 

A Yes, extensively.  10 

Q And are you also involved in the ownership of any 11 

restaurant related to this matter we’re here for today?  12 

A Yes.  I’m the majority of the Mid-Atlantic Restaurant 13 

Group, which owns Kelly’s Tap Room.  14 

Q And how often are you juggling these two jobs that you 15 

have?  Do you have any other jobs, Mr. Mitchell?  16 

A At the moment, I do not.  Well, I have ownership in two 17 

other restaurants which I’m active in as well.  But, no, just 18 

those couple jobs.  19 

Q Other than those four jobs, you’re clear?  20 

A Yes.  21 

Q Now, understanding that you’re a full time commodities 22 

trainer in, you’re saying, Houston, Texas, just so we’re clear?  23 

A Yes.  24 

Q Then these are located in Pennsylvania.  25 
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A Yes.  1 

Q Do you travel internationally for that job?  2 

A Yes.  3 

Q Where do you travel to?  4 

A India, China, Brazil.  I’ve been to more than 50 different 5 

countries in the last 10 years.  6 

Q And how much time are you able then, ballpark, you 7 

understand it’s not consistent, but how much time do you 8 

average that you will spend at Kelly’s specifically?  9 

A I mean, it varies.  If I’m home, you know, we’re there 10 

quite a bit.  If I’m out traveling, it could be weeks.   11 

 So it’s difficult to say, I guess.  On an annualized 12 

basis, I’m in the restaurant maybe 30 days a year, maybe 40.  13 

Q And if you could please describe your role with the 14 

restaurant, specifically Kelly’s.  15 

A Yeah.  So I’m the managing member.  So my responsibility 16 

is to make sure that the restaurant is properly staffed and 17 

organized for the partners that are shareholders in the 18 

company.   19 

 So it doesn’t mean that I am involved in cooking the 20 

cheese steaks or serving the drinks, it just means that we have 21 

proper staff.  22 

 My wife, Angie, is the day to day manager of Kelly’s, who 23 

has a then full time on the spot manager that manage the 24 

internal operations of the restaurant.  25 
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Q And just so we’re clear, when you say, Angie, you mean 1 

Angie Mitchell.  2 

A Angie Mitchell, yes.  3 

Q And as far as it pertains to the hierarchy in your view, 4 

how does that hierarcy work and how does your role fit into 5 

that hieracy, Mr. Mitchell?  6 

A Yeah.  So the staff reports directly to the onsite 7 

manager.  That’s his responsibility, that onsite manager 8 

reports to Angie. 9 

 And obviously Angie and I, being husband and wife and 10 

owners of the business manage it from there.   11 

 So it gets difficult at times because employees will maybe 12 

try to go around the manager.  And it’s important for us to try 13 

to empower the manager to do their job. 14 

 We also had, when we first opened at Kelly’s we had 22 15 

retail stores with more than 500 employees.  So we had that 16 

same principle in those arenas as well.  17 

 I mean, it becomes impossible to grow a business and offer 18 

employment to people if you had 500 people directly calling me.  19 

 So it’s important to educate and empower the manager on 20 

site to try to take care of various issues that come up in the 21 

restaurant on a day to day basis.  22 

Q And there are two things I want to ask you.  First off, 23 

those 30 stores you talked about, that’s not restaurant 24 

business related --  25 
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A They’re not.  1 

Q -- they’re totally separate.  2 

A They’re completely separate.  3 

Q And two is, you talked about empowering your managers, you 4 

didn’t want to have an end around.  I want to speak a little 5 

bit further about that.  6 

 You certainly want to empower your managers.  If someone 7 

brought an issue to you on an employee to speak with you about, 8 

would you retaliate against them for that?  9 

A No.  I mean, you know, I’d like to think everybody does 10 

everything perfectly.   11 

 But that’s not the case.  We didn’t deter people from 12 

coming to us.  We absolutely wanted them to go to their 13 

managers first.   14 

 But if there was ever a problem that the manager was not 15 

addressing, either properly or properly or punctually, there 16 

was open lines of communication.   17 

Q And when you say open lines of communication, what methods 18 

did you avail your employees to be able to contact you?  19 

A Generally speaking, it was kind of, probably a joke in the 20 

restaurant, it was email.  And part of that is, is I travel a 21 

lot.   22 

 I’ve got other things going on.  It’s the most efficient 23 

way for people to contact me.   24 

 I mean, if you had 300 employees and everybody wanted five 25 
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minutes of your time by a phone call, there’s only 1,444 1 

minutes in a day.   2 

 That would be 1,500 minutes.  So it’s just not possible to 3 

communicate efficiently with people.  So email was the most 4 

efficient way.  5 

Q Did you make sure that the individuals that worked at 6 

Kelly’s had your email?  7 

A Yeah.  There’s a weekly schedule that goes out.  And on 8 

that schedule, my email was on there, Angie’s email was on 9 

there.   10 

 People had ways to contact us.  I would be very surprised 11 

if all the employees do not also have our cell phone number.  12 

I’m pretty confident they did or they had access to it.  13 

Q And if someone emails you a question or a concern, did you 14 

handle it either yourself or assign someone to handle it?  15 

A Generally speaking, I would try to pass it back to the 16 

manager to be more efficient and again to empower the manager.   17 

 If it was a serious significant issue, of course, as the 18 

owner of the business, I become responsible.   19 

 I’m ultimately responsible.  I have to take action.  20 

Q Now, did you ever take action in a punitive manner against 21 

anyone for reaching out to you about any problem they had?  22 

A In a retaliatory manner?  23 

Q Yes.  24 

A No.  25 
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Q Did you ever punish people for bringing the concern they 1 

had about your business to you?  2 

A No, absolutely not.  In fact, we had gone and spoken to 3 

people, managers that may have been biased to people because 4 

they’ve gone around them.  5 

 And that’s not our modus operandum, persay.  I mean, the 6 

challenge process is good.  It makes a business better.  We’re 7 

okay with that.  8 

Q And just to be clear about your business, you said that 9 

Angie runs the day to day.  This isn’t a large business in the 10 

sense you have an HR department or anything like that?  11 

A Well, Angie’s also the HR department, yes.  12 

Q Angie wears many hats.  13 

A Yes.  14 

Q Now, I can talk to you specifically about Robin Helms.  15 

Are you familiar with Robin Helms?  16 

A Yes.  17 

Q And how are you familiar with Robin Helms?  18 

A Robin was a bartender at Kelly’s Tap Room.  19 

Q And approximately how long was she a bartender there?  To 20 

the best of your recollection?  21 

A Maybe a year.  22 

Q And did you receive any complaints or any issues in your 23 

time as the owner of Kelly’s with Robin?  24 

A I did.  25 
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Q And what were those complaints?  1 

A They were generally from her coworkers that she was very 2 

difficult to work with.  Robin on the nights that she worked 3 

would work at the upstairs bar.  4 

 And I was getting more and more concerns from employees 5 

that they didn’t want to work upstairs with Robin because she 6 

was just unpleasant to be around.  7 

Q Were you ever aware of Robin bringing issues related to 8 

her shift to the attention of managers?  9 

A I’m aware, and I’m not sure if it was at the time or 10 

subsequent because of all this that’s going on, but I know that 11 

Robin did speak to Ryan Henry about concerns about shifts at 12 

some point towards the spring time before Robin left, because 13 

new people were coming on.  14 

Q Were those concerns related to her shifts?  Or to other 15 

people shifts?  16 

A To her shifts.  17 

Q And were you ever aware of concerns that she raised to any 18 

management about other people’s shifts?  19 

A I am not.  20 

Q Now, I’d like to draw your attention specifically to an 21 

incident involving an employee by the name of Chelsea Heyward.  22 

Are you familiar with her?  23 

A Yes, I am.  24 

Q If you could please describe how you came to understand 25 
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about the incident with Chelsea Heyward.  1 

A Well, Chelsea Heyward quit.  And she wasn’t there very 2 

long.   3 

 And Angie and I both had interviewed Chelsea and she 4 

seemed like an intelligent, enthusiastic person.  And we were 5 

excited to have her part of the team.   6 

 There were several people that were going to be leaving 7 

the restaurant like Mike Bevevino who was essentially the bar 8 

manager who was leaving.  9 

 He had been there for six or seven years.  Sarah Clark, 10 

who had five shifts or four shifts a week.   11 

 She was leaving because she was graduating with her 12 

graduate degree and moving to New York City.  13 

 So there was going to be several shifts that were going to 14 

be vacant at a crucial time in our business which was right 15 

around graduation time for Villanova in the spring.  16 

 And Chelsea was hired to take some of those shifts.  And 17 

she quit rather abruptly.  We didn’t know why.  Angie reached 18 

out to her to understand what happened.  19 

 And Chelsea explained to us that there was an incident on 20 

one of the nights that she was working with Robin.  21 

Q If you could please describe for the Court, myself and 22 

everyone, the information you received about the incident with 23 

Chelsea Heyward.  24 

A As I said, Chelsea was working with Robin and there was a 25 
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patron at the bar that was needing service and Robin refused to 1 

serve this patron.  2 

 And Chelsea questioned her on that.  And there was an 3 

issue that Robin said that person wasn’t going to tip.  And the 4 

person happened to be an African American.  5 

 Chelsea is an African American.  And there was some words 6 

exchanged.  And Chelsea wound up serving the patron.  And the 7 

patron actually then tipped Chelsea very well.  8 

  JUDGE CARISSIMI:  How was that reported to you?  9 

  THE WITNESS:  From Angie, who spoke directly to 10 

Chelsea on this.  11 

  JUDGE CARISSIMI:  And was that in a phone 12 

conversation or in person?  13 

  THE WITNESS:  With Angie?  14 

  JUDGE CARISSIMI:  Yes.  15 

  THE WITNESS:  It was in person.  16 

  JUDGE CARISSIMI:  Thank you.  17 

  THE WITNESS:  Yeah.  18 

BY MR. SCHADLER:  19 

Q And what else did she tell you, if anything, about the 20 

information provided by Chelsea?   21 

 You said there was an incident.  Did she say anything 22 

specifically about the incident as it became to the race of 23 

individuals?  24 

A The race of the individuals?  25 
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Q Yes.  1 

A Yes.  The person that Robin refused to serve was African 2 

American.   3 

Q And did Chelsea provide, or I should say this.  Did Angie 4 

provide you any specific statements that Robin had made during 5 

that incident?  6 

A There was -- I don’t remember specifically.  It was 7 

definitely minority discrimination in my mind, which was 8 

alarming to say the least.   9 

 I mean, it’s alarming that we’re not serving patrons.  But 10 

it gets to a whole nother level and degree of escalation in my 11 

mind when it involves an African American minority.   12 

 And particularly as it pertained to Chelsea because she’s 13 

also African American.  And generally speaking, we thought she 14 

was good for our business, so it was a concern.  15 

Q You said specifically, you said alarms went off.  And I’m 16 

just going to try to focus on that.   17 

 What alarms went off in your head when you heard it was an 18 

African American individual?  19 

A Well, obviously, we don’t condone discrimination.  The 20 

reverbertations in the community for an event like that should 21 

it have been gotten to a higher level is very difficult to 22 

overcome.  23 

 I mean, in any business.  So that’s a concern.  So there 24 

was a moral ethical concern on my part.  And there was a 25 
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business concern on my part.  1 

 There was a concern because a good individual was leaving 2 

the company because of this issue, so it was on several 3 

different levels.  4 

Q At any point during the conversation that you had with 5 

Angie, did she relay any concerns or issues that she had with 6 

Robin complaining about shift schedules?  7 

A Sir, repeat, that, my ears are clogged up and I lost you 8 

there for a second.  9 

Q I understand.  You’re battling a cold here and I really 10 

appreciate it.  So if you need a minute -- 11 

A No.  12 

Q -- I don’t mean to speak for the Court but --  13 

A No, I’m good.  14 

  JUDGE CARISSIMI:  No, that’s fine.  15 

Q When Angie and you spoke about the situation involving 16 

Robin, did Angie ever tell you anything about concerns with 17 

Robin making statements about shift schedules?  18 

A She did not, actually.  No, she did not say anything about 19 

that.  20 

Q And what was -- when you heard the information provided, 21 

you said provided by Angie, what was your course of action you 22 

decided to take? 23 

A That we needed to address this with Robin.  24 

Q And specifically what mechanism or what plan did you put 25 
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in place to address the situation with Robin Helms?  1 

A I wanted to speak to her on her next shift.  And we did 2 

that.   3 

 I was actually late getting to the restaurant and it was 4 

because I was at work.  5 

Q When you say, “work,” specifically you were?  6 

A I’m not sure at that particular time I was actually flying 7 

in from work or when I’m at home I do work out of the house.   8 

 But either way I was delayed getting to the meeting, which 9 

was supposed to be at 5:00 when Robin’s shift was going to 10 

start.  11 

Q And what was your intention going into that meeting?  12 

A The intention was just to understand what happened.  We 13 

had one side of the story, really, you know, to understand a 14 

couple of things.  15 

 One, what happened with that specific issue, but then also 16 

to address with Robin that there was some serious complaints 17 

from her coworkers that they didn’t want to work with her 18 

anymore.  19 

 And I really wanted to understand what was happening from 20 

Robin.   21 

 And I think that in general, if there’s a problem, the 22 

best way to understand the problem is to address it with the 23 

person that’s involved rather than the gossip that may go on in 24 

the restaurants.  25 
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Q Now, in your chain of command that you like to bring 1 

things to managers for them to deal with, were there reasons 2 

that you specifically decided to deal with this personally?  3 

A Yes.  For two reasons.  One is that the complaints had 4 

been ongoing about Robin on the working with her.   5 

 And I was worried that they weren’t getting properly 6 

addressed.  But this was sort of the paramount reason.   7 

 This was a big deal and it needed to be addressed 8 

immediately right away and I wanted to make sure that it was 9 

done properly and that I was understanding and aware of what 10 

the situation was.  11 

Q When you say, “this was the paramount reason,” what was 12 

the paramount reason?  13 

A The issue that happened with Robin not serving an African 14 

American.  15 

Q And if you could please describe for myself and the Court, 16 

you said you were late, could you pick up the story from that 17 

point.  18 

A Yeah.  19 

Q When you arrived at Kelly’s.  20 

A So I arrived late.  By the time I got there, Ryan Henry 21 

was the manager at the time.   22 

 Was seated in the chair at the computer, but turned 23 

around.  24 

 Angie was standing up and Robin was to the left of the 25 
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door.   1 

 They had already been there, because the meeting, again, 2 

was supposed to start and I was late.  3 

 So I came in and said to Robin, “Look, I’ve got a lot of 4 

complaints about your coworkers not wanting to work with you.   5 

 I understand now that you’re not serving people because 6 

you don’t think that you’re not going to get tipped.” 7 

 And I didn’t specifically reference Chelsea specifically 8 

because I understood that Chelsea did not want to be named in 9 

the issue, okay.  10 

 And I asked Robin, You know, what’s going on?  You seem 11 

like you’re burnt out, that you maybe are exhausted.  And I 12 

said, “I’ve been doing this for 10 or 12 years now.   13 

 I’ve seen it a lot, that kids can wear you down.  And it’s 14 

late in the school year and it gets difficult.” 15 

 And Robin said to me, “You’re right.  I should have left a 16 

couple weeks ago.  I can’t take it anymore.” 17 

 And at that point, I said, “Okay, I guess we’re done 18 

here.”   19 

 And I assumed that the conversation was over and we agreed 20 

that there was no need for her to work there any longer.  21 

 And I got up.  And at that time, I actually left the 22 

meeting.  23 

Q Now, a few things, first off.  Were you there at any time 24 

when the situation regarding specifically not serving an 25 
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African American patron was brought up?  1 

A No.  We never got into that.  I specifically said, “You’re 2 

not serving patrons because they do not tip.” 3 

Q And the other thing I would be specific is did the 4 

conversation ever turn to her making complaints about shift 5 

scheduling?  6 

A No.  We had no discussion at all at that time about shifts 7 

or anything about a schedule.  It was about those two issues.   8 

 Her coworkers not wanting to work with her and the issue 9 

about not serving people because they don’t tip.  10 

Q And did it ever enter your mind during that conversation 11 

about the shift scheduling?  12 

A It did not.  13 

Q Did you ever discuss that prior to that meeting with Angie 14 

at all, that being an issue?  15 

A That did not.  16 

Q And after she said that you made a comment, did you pick 17 

up at that point?  You said that she said, “You’re right, I 18 

should,” and I want you to pick up at that point.  19 

A She said, “You’re right, I am burnt out.  They are wearing 20 

me down and I should have left several weeks ago, or a couple 21 

weeks earlier.” 22 

 And at that point, to me, that was a mutual understanding 23 

that this was no longer a place for her to work.   24 

 I mean, that she should not be here, she was burnt out, 25 
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she was unhappy. 1 

 And at that point, I got up and left the meeting.  2 

  MR. SCHADLER:  Can I have a moment, Your Honor?  3 

  JUDGE CARISSIMI:  You may.  Let’s go off the record 4 

and tell me when you’re ready.  5 

  MR. SCHADLER:  Thank you.  6 

  JUDGE CARISSIMI:  Sure.  7 

(Whereupon, a brief recess was taken) 8 

  JUDGE CARISSIMI:  You may proceed, Mr. Schadler.  9 

  MR. SCHADLER:  Thank you.  10 

BY MR. SCHADLER:  11 

Q As far as your clientele, are you familiar with the makeup 12 

of your clientele?  13 

A Yes.  14 

Q And do you serve as part of your clientele, is there a 15 

portion of that clientele that’s African American?  16 

A Yes.  17 

Q And did you have any concerns specifically with this 18 

incident with that clientele?  19 

A I had concern with all clientele.  I mean, it’s not a very 20 

good thing to have broadcast about your restaurant.   21 

 It doesn’t -- I mean, sure, I’m concerned about that 22 

segment, but that more broad audience was the bigger concern.  23 

  MR. SCHADLER:  Your Honor, subject to the discussion 24 

we had earlier as far as the right to recall Mr. Mitchell, and, 25 
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of course, within the scope of whatever cross examination, I 1 

have no further direct questions at this time.  2 

  JUDGE CARISSIMI:  All right.  Very good.  So I guess 3 

what you could do is you could cross examine Mr. Mitchell based 4 

on what he’s testified so far.  5 

  If you wish, then you could cross examine Mrs. 6 

Mitchell based upon what she’s testified so far.   7 

  So then the only thing we would have left is perhaps 8 

additional direct examination of the documents and further 9 

cross on that.  All right?  10 

  MR. FAYE:  Sure.  11 

  JUDGE CARISSIMI:  That seems to make sense to me.  So 12 

since Mr. Mitchell is here, why don’t you have your cross 13 

examination of him first.  Is that acceptable to you?   14 

  MR. FAYE:  Yes, Your Honor.  15 

  JUDGE CARISSIMI:  All right.  You may proceed.  Or do 16 

you need some time to prepare?  17 

  MR. FAYE:  Just a minute off the record.  18 

  JUDGE CARISSIMI:  All right.  Let’s go off the 19 

record.  And you can tell me when you’re ready, sir. 20 

(Whereupon, a brief recess was taken) 21 

  JUDGE CARISSIMI:  Mr. Faye, you may cross examine. 22 

CROSS EXAMINATION 23 

BY MR. FAYE:  24 

Q I hope you’re feeling better today. 25 
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A Okay.  1 

Q Mr. Mitchell.  2 

A Yes.  3 

Q Is it correct that if you are traveling for business that 4 

you could go a month without visiting the bar?  5 

A That would be quite a long trip.  I would say that would 6 

be a very long time.  7 

Q Do you recall giving an affidavit to board agent Christy 8 

Bergstresser in which you stated that you travel often for 9 

business, so when you’re in town, you frequently visit the bar. 10 

 But if you’re traveling, you could go a month without 11 

visiting the bar?  12 

A Possible.  It’s possible it could be a month, but it’s 13 

very unlikely that it would be more than a month.  14 

Q Do you recall, though, informing the board agent in your 15 

affidavit, which is a sworn statement, that you travel often 16 

for business.  17 

 So when you’re in town you frequently visit the bar, but 18 

if you’re traveling you could go a month without visiting the 19 

bar?  20 

  MR. SCHADLER:  Your Honor, I object to this point. 21 

It’s a procedural matter for lack of foundation.   22 

  If he’s going to impeach him with the document, I 23 

would ask him to show the document, so it can be authenticated.  24 

But he just authenticated it himself on the record.   25 
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  I have no objection to the document.  I just want to 1 

make sure that it’s clear if he’s showing him a document that 2 

the witness has an opportunity to review it.  3 

  JUDGE CARISSIMI:  Well, at this point, the witness 4 

has indicated he recalls giving an affidavit.   5 

  But I will say, Mr. Faye, if we’re going to get into 6 

precise words, then I think we’re going to have to go the route 7 

we did yesterday.   8 

  If the witness’s recollection is refreshed by a 9 

question --  10 

  MR. FAYE:  Yes.  11 

  JUDGE CARISSIMI:  -- with you looking at the 12 

affidavit.  But if we’re going to get into semantics about 13 

words, which can be very important, then we’re going to have to 14 

actually use the language of the affidavit.  15 

  MR. FAYE:  I have no problem with that.  I think I 16 

just asked him the initial question to see first --  17 

  JUDGE CARISSIMI:  Right.  18 

  MR. FAYE:  -- if he -- if for my question he does 19 

recall stating that in his affidavit, then I wouldn’t see a 20 

need to go any further with it on the point.  21 

  JUDGE CARISSIMI:  Okay.  But, you know, it seems to 22 

me the answer to the last question was less than an outright 23 

agreement.  24 

  All right?  So if we’re going to have differences 25 
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about, you know, what’s in the affidavit, what was said to the 1 

board agent, obviously what’s in the affidavit is the 2 

affidavit.  3 

  So you can proceed.  I’m going to overrule Counsel’s 4 

objection for now.   5 

  But if there’s continued questions about the 6 

affidavit, we’ll revisit the question on how we’re going to 7 

proceed with the use of the affidavit.  8 

BY MR. FAYE:  9 

Q Do you recall stating in your affidavit that you travel 10 

often for business, so when you’re in town, you visit the bar, 11 

but if you’re traveling, you could go a month without visiting 12 

the bar.  13 

A I don’t specifically remember.  But it could be possible 14 

that I could go a month.  But it’s very unlikely.  It could be 15 

a month.  16 

  MR. FAYE:  Then I will show the affidavit.  17 

  JUDGE CARISSIMI:  Then let’s have it marked as a GC 18 

Exhibit, regardless of whether it’s admitted for that --  19 

  MR. FAYE:  That’s number 7 then.  20 

  JUDGE CARISSIMI:  Yes.  GC Exhibit 7. 21 

  MR. FAYE:  7. 22 

  JUDGE CARISSIMI:  Is the affidavit of Mr. -- 23 

  MR. FAYE:  Respondent’s Counsel has a copy already.  24 

  JUDGE CARISSIMI:  Very good.  25 
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  MR. SCHADLER:  Yes, Your Honor, I do.  1 

  JUDGE CARISSIMI:  Is there a portion of the affidavit 2 

that you’d like the witness to read, Mr. Faye?  3 

  MR. FAYE:  Yes.  Just on the first page, the next to 4 

last sentence.  That was what I was quoting from that’s all.  5 

  JUDGE CARISSIMI:  Sure.  6 

  MR. SCHADLER:  Your Honor, if I could see the 7 

document.  He has an authenticated, before he reads from it, if 8 

I could just see it that he handed the right one, I’ll 9 

stipulate to it.  10 

  JUDGE CARISSIMI:  There’s more than one?  11 

  MR. SCHADLER:  I don’t know what he handed.  I’m 12 

hoping he shows the same one I --  13 

  JUDGE CARISSIMI:  Let’s do it this way.  Mr. 14 

Mitchell, the document in front of you, which has been marked 15 

for identification General Counsel Exhibit 7.  16 

  If you turn to the last page, there’s a signature 17 

there.  Is that your signature?  18 

  THE WITNESS:  Yes, sir.  19 

  JUDGE CARISSIMI:  Dated November 10th, 2015, is that 20 

correct?  21 

  THE WITNESS:  Yes.  22 

(General Counsel’s Exhibit GC-7 identified) 23 

  JUDGE CARISSIMI:  Your recollection?  24 

  THE WITNESS:  Yes, sir.  25 
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  JUDGE CARISSIMI:  And you swore to tell the truth in 1 

this affidavit before the board agent?  Did you give this in 2 

person?  3 

  THE WITNESS:  I did.  4 

  JUDGE CARISSIMI:  Okay.  I’m satisfied the affidavit 5 

is --  6 

  MR. SCHADLER:  As I, Your Honor.  I withdraw the 7 

objection.  8 

  JUDGE CARISSIMI:  Okay.  9 

  MR. FAYE:  I have given the copy of General Counsel’s 10 

Exhibit 7 to Respondent’s Counsel who already had a copy.  11 

  JUDGE CARISSIMI:  Very good.  You may proceed, Mr. 12 

Faye. 13 

BY MR. FAYE:  14 

Q Now, looking at the next to last sentence on page one, 15 

beginning with the words, “I travel.”  Is it accurate --  16 

  JUDGE CARISSIMI:  Well, are you using this to refresh 17 

recollection or for impeachment purposes, sir?  18 

  MR. FAYE:  Let’s start with --  19 

  JUDGE CARISSIMI:  Refreshing recollection?  20 

  MR. FAYE:  Let’s start that.  21 

  JUDGE CARISSIMI:  Then you need to take the affidavit 22 

away from the witness, so I’m satisfied that he’s now testified 23 

from his present memory having had his memory refreshed.  24 

  MR. FAYE:  We’ll take it away.  25 
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  JUDGE CARISSIMI:  All right.  The affidavit has been 1 

taken away from Mr. Mitchell.  You may ask your question now.  2 

BY MR. FAYE:  3 

Q Mr. Mitchell, now the affidavit’s not in front of you.  4 

And having had the opportunity to look at it, the portion I was 5 

referring to.   6 

 Is it correct that when you were traveling, you could go a 7 

month without visiting the bar?  8 

A Yes.  9 

Q Is it true that at the April 30th, 2015 meeting, that took 10 

place between you, Mrs. Mitchell, Mrs. Helms and Mr. Henry that 11 

nothing at all was said about the race of any customer?   12 

A I don’t recall the race of any customer being brought up.  13 

Q And is it true that at that April 30th, 2015 meeting, that 14 

nothing was said about the race of any particular bartender?  15 

A That’s true, yes.  16 

Q In fact, isn’t it true that race was not a topic at all of 17 

the April 30th, ’15 meeting?  18 

A That’s correct.  There was no reason to bring up race.  19 

Robin had already admitted that she was burnt out in serving 20 

with the kids and she should have left three weeks earlier.  21 

 And it was out understanding that Chelsea did not want to 22 

be brought to the attention, the forefront of this discussion.  23 

Q And is it your understanding that Ms. Heyward’s concern 24 

about Mrs. Helms was of the lack of service of one African 25 
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American patron?  1 

A That was her concern.  That was the one instance she had 2 

in the one shift she worked with Robin.  3 

Q Isn’t it true that prior to April 30th, 2015 that Mrs. 4 

Helms had a clean disciplinary record with the employer?  5 

A I believe so.  I believe so.  6 

Q To make it clear about the April 30th, ’15 meeting, did you 7 

stay for the entire meeting, or did you -- is it correct that 8 

you came late to the meeting?  9 

A I came late to the meeting and I was the first one to 10 

leave the meeting.  11 

Q When you left the meeting, sir, was the meeting still 12 

going on?  13 

  MR. SCHADLER:  Objection, Your Honor.  Speculation.  14 

  JUDGE CARISSIMI:  Overruled.  You can answer, sir.  15 

  THE WITNESS:  Oh.  No, at that point there was no 16 

employment anymore.  Robin had already said, “I should have 17 

left weeks ago.” 18 

  I said, “Okay, well, then I guess we’re done here.”  19 

And that’s when I left the meeting.  I mean, Robin was no 20 

longer an employee of the restaurant.  21 

  So whether they stayed and spoke after I left, now, I 22 

know they did, because I was waiting for my wife upstairs for 23 

20 or 30 minutes.   24 

  But there was no reason for me to continue on in a 25 
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dialogue in a situation where an employee was unhappy at her 1 

work environment and was no staying.  2 

BY MR. FAYE:  3 

Q So is it my understanding correct that you left the 4 

meeting before the entire meeting was concluded?  5 

A I left the meeting when I thought the meeting was over.  6 

Now, if they stayed and discussed something else after I left, 7 

I don’t know.   8 

 I’m sure they did, but the meeting -- I mean, the 9 

employee/employer relationship had already finished.  Everyone 10 

in that room, including Robin knew that the employee/employer 11 

relationship had finished at that point.  12 

  JUDGE CARISSIMI:  Let me ask you a simple question, 13 

sir?  Did you fire her or did she quit?  14 

  THE WITNESS:  It was a -- neither.  It was a mutual 15 

agreement that she was not going to work very longer because 16 

she was not happy.   17 

  And that we couldn’t have her work there any longer 18 

as unhappy.  19 

  JUDGE CARISSIMI:  All right.  You may continue, Mr. 20 

Faye.  21 

MR. FAYE:   22 

Q Is it correct that you told the board agent, when giving 23 

your affidavit, that you were in the entire meeting?  24 

A I was in the entire meeting that I thought was the 25 
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meeting.   1 

 I mean, people stay in that office and will talk for 2 

hours.  3 

 My meeting ended.  When I left, my meeting was over.  That 4 

was my entire meeting.  5 

Q Now, as far as the -- what percentage, if you know, of the 6 

clientele is made up of Villanova students?  7 

A More than half.  The majority.  8 

Q And is it correct that, to the best of your knowledge, 9 

being in the area, that Villanova University is only 10 

approximately 4% African American student body?  11 

  MR. SCHADLER:  Objection, Your Honor.  First off, 12 

basis for that statement, as far as the Court would set and 13 

also the relevance.  14 

  JUDGE CARISSIMI:  First of all, what’s the relevance 15 

of that?  16 

  MR. FAYE:  Well, I want to get to the comments that 17 

Mrs. Mitchell made about diversity.  So I’ll withdraw the 18 

question, but I would like to ask a follow up one.  19 

BY MR. FAYE:  20 

Q Was Ms. Heyward the only African American bartender?  21 

Isn’t that correct that she was the only African American 22 

bartender?  23 

A At that time, I think, yes, she was.  24 

Q All right.  And isn’t it true that your clientele at 25 
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Kelly’s is almost exclusively non African American.  1 

A Exclusively, no.  2 

Q Almost non-exclusive.  3 

A We had a lot of basketball and football players that will 4 

come into that establishment.   5 

 There are other people that will come in that are not 6 

Villanova students that may be African American.  7 

 So I’m not really sure what you’re exactly asking me.  8 

Q Have you -- isn’t it true that Villanova’s nickname is 9 

Vanilla Nova?  10 

  MR. SCHADLER:  Objection, Your Honor.   11 

  JUDGE CARISSIMI:  Sustained.  That means you don’t 12 

have to answer, sir.  Let me explain the rules to you.  If I 13 

say overruled, that means you have to answer the question.  14 

  If I say sustained, that means you don’t answer, all 15 

right?  And one thing, you’ve done this well, even without me 16 

explaining it to you, it’s always good to pause just a moment 17 

before you answer, that way if the other attorney has an 18 

objection, he can make it and I can rule on it before you 19 

answer.  20 

  THE WITNESS:  Okay.  21 

  JUDGE CARISSIMI:  Okay.  So that’s been the case.  We 22 

haven’t had any problems with that, but I wanted to make sure 23 

you understood the rules on my rulings, okay?  24 

  THE WITNESS:  Yes, sir.  25 
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  JUDGE CARISSIMI:  Very good.  You may continue, Mr. 1 

Faye.  2 

BY MR. FAYE:  3 

Q All in all, is it fair to say that the clientele of this 4 

bar is not diverse racially?  5 

A I would say it’s predominantly a white Caucasian crowd.  6 

Yes, that is the demographics of the Bryn Mawr area in general.   7 

 So it’s consistent with that.  There was a large issue 8 

here.  I mean, there was not serving the patron, which is one.  9 

  JUDGE CARISSIMI:  No, sir, you’re outside the 10 

question.  11 

  THE WITNESS:  Okay.  12 

  JUDGE CARISSIMI:  Just listen to the question and 13 

answer the question, all right?  14 

Q Is it correct that this bar is located on what’s known in 15 

our area as the main line?  16 

A Yes.  17 

Q And would you agree that the main line is overwhelming 18 

white area?  19 

  MR. SCHADLER:  Objection.  This question’s already 20 

been answered, and I believe we’re getting to the point we’re 21 

getting to a relevant questions if the point’s been made.  22 

  JUDGE CARISSIMI:  Yeah.  I’m going to sustain the 23 

objection.   24 

  MR. FAYE:  I don’t have any other questions.  25 
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  JUDGE CARISSIMI:  I’m sorry, Mr. Faye, you have no 1 

further questions?  2 

  MR. FAYE:  Well, may I have one moment, Your Honor?  3 

  JUDGE CARISSIMI:  Yes.  Off the record and you tell 4 

me when you’re ready, sir. 5 

  MR. FAYE:  Sure.  6 

(Whereupon, a brief recess was taken) 7 

  JUDGE CARISSIMI:  Do you have any further questions, 8 

Mr. Faye?  9 

  MR. FAYE:  Yes, I do.  10 

BY MR. FAYE:  11 

Q Is it true that at the April 15th, 2015 meeting that you 12 

told Mrs. Helms that there was a surveillance camera and that 13 

you and Mrs. Mitchell heard that she was refusing service?  14 

 MR. SCHADLER:  Objection, Your Honor.  It may be an error 15 

by Counsel, but there has been no foundation laid about an 16 

April 15th meeting. 17 

  MR. FAYE:  April, I’m sorry.  April 30th.  18 

  MR. SCHADLER:  And that’s fine.  I’ll withdraw my 19 

objection, Your Honor.  20 

  MR. FAYE:  I must say, Your Honor, but in the 21 

subpoenaed documents, strike that.  22 

  JUDGE CARISSIMI:  All right.  Great.  23 

  MR. FAYE:  I will strike that.  There is a reference 24 

sometimes to even subpoenaed documents to 4/15, but really 25 
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meant April 2015.  And not that I --  1 

  JUDGE CARISSIMI:  I understand.  2 

  MR. SCHADLER:  Just wanted the record to be clear, 3 

Your Honor.  4 

  MR. FAYE:  It stuck in my mind, frankly.  5 

  JUDGE CARISSIMI:  Do you want to ask the question 6 

again?  7 

  MR. FAYE:  Yes.  8 

BY MR. FAYE:  9 

Q I’m sorry, Mr. Mitchell.  10 

A That’s okay.  11 

Q I’m referring to the April 30th, 2015, meeting that we’ve 12 

discussed.  13 

 Is it correct that during the April 30th, 2015, that you 14 

told Mrs. Helms that there was a surveillance camera and that 15 

you and Mrs. Mitchell heard that she was refusing service when 16 

-- in listening to the audio?  17 

A Yes.  18 

Q Is it correct that that was untrue?  19 

A Yes.  20 

Q So is it fair to say that you did lie to Mrs. Helms about 21 

the audio existing?  22 

A Yes, we did to protect the identity of Chelsea.  23 

Q Thank you.  24 

  MR. FAYE:  No further questions. 25 
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  JUDGE CARISSIMI:  Very good.  Is there any redirect?  1 

  MR. SCHADLER:  Yes, please, briefly.  2 

REDIRECT EXAMINATION 3 

BY MR. SCHADLER:  4 

Q I want to take you back to the portion you talked about 5 

the meeting ending, if that’s okay with you, Mr. Mitchell.  6 

 You said you went upstairs.  Approximately how long were 7 

you upstairs for?  8 

A Probably 20 minutes, 30 minutes.   9 

Q And fair to say that the upstairs, and that’s going to 10 

sound like a ridiculous question, but you can’t hear what’s 11 

going on in the downstairs while you’re in the upstairs?  12 

A You cannot.  13 

Q Can you see what’s going on downstairs when you’re in the 14 

upstairs?  15 

A You cannot.  16 

Q And did you know at the time you were in the upstairs what 17 

was going on in the downstairs?  18 

A I did not.  19 

Q You had one African American bartender at that time.  Were 20 

there any other African American employees on staff at that 21 

time that you employed?  22 

A Yes.  23 

Q And what were some of those positions?  24 

A We had cooks, bouncers, security people that worked there 25 
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at the time.  1 

Q And approximately how many people roughly, do you think?  2 

Ballpark?  3 

A I’d say five.  4 

Q And was that at all a concern for you?  5 

A Absolutely.  6 

Q What was the concern?  7 

A It’s not a good working environment.  It’s, how would 8 

those people feel, I mean, if they felt like one of their 9 

colleagues that they’re part of a team with is refusing service 10 

to another African American.  It’s --  11 

  MR. FAYE:  You know, Your Honor, I have to object, 12 

because the question was, was there a concern.   13 

  I’m not sure that the witness has even responding to.  14 

Is there a concern about what?  15 

  JUDGE CARISSIMI:  Yeah.  16 

  MR. FAYE: That follows up on the, whether there were 17 

other African American employees at the bar on the question was 18 

was there a concern.  19 

  Frankly, I thought he said was there a concern that 20 

there were only five African American employees.  21 

  MR. SCHADLER:  I’ll be more specific with it, Your 22 

Honor.  I’ll withdraw the --  23 

  JUDGE CARISSIMI:  I’m going to overrule the 24 

objection, but perhaps more specificity would be better.  25 
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BY MR. SCHADLER:   1 

Q My question was, and, I believe, you understood it 2 

correctly though, do you have any concerns specifically with is 3 

this incident with Ms. Helms in referencing those employees 4 

that you had that were African American?  5 

A Yes, I did.  6 

Q And if you could, please, so the record is clear.  7 

A I was concerned that they would find another good place to 8 

work.  They’re valuable employees.   9 

 If they realized that one of their team members and 10 

coworkers was refusing service to another African American, 11 

that’s a concern for me.  It’s not a good working environment.  12 

Q There was, about the portion, I want to take you to the 13 

meeting.   14 

 Race was not a topic that was brought up while you were 15 

there.  Was it something in your mind during that meeting?  16 

A It was the quintessential reason for the meeting and the 17 

reason why the meeting was happening the next day.  18 

Q You’re also located in Bryn Mawr.  It’s on that main line.  19 

We kind of had that testimony, we don’t want to rehash that.  20 

 Is Bryn Mawr sensitive to issues like race or racism in 21 

its community?  22 

  MR. FAYE:  Objection.  23 

  JUDGE CARISSIMI:  Sustained.  24 

  MR. FAYE:  Beyond --  25 
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Q And there’s a policy that was touched upon about non-1 

service.   2 

 Were you ever aware of a policy of your bartenders not to 3 

serve people that don’t tip?  4 

A I was not.  5 

Q All right.  And how would you feel about some customer --  6 

  MR. FAYE:  Objection.  Beyond the scope.  7 

  JUDGE CARISSIMI:  It is beyond the scope.  I’m going 8 

to sustain the objection.  9 

  MR. SCHADLER:  Your Honor, I can, but I believe it 10 

was brought up.  But if I could reserve the right to recall 11 

then on that issue.  I’d like to explain that with him.  12 

  JUDGE CARISSIMI:  No, you can only recall him on the 13 

documents.  14 

  MR. SCHADLER:  Okay.  15 

  JUDGE CARISSIMI:  I tell you what, I’m going to 16 

reverse my ruling.  It’s technically outside the scope.   17 

  But I think the question is relevant to the issues 18 

that I have to decide.  So I’m going to permit you to ask the 19 

question.  20 

  MR. SCHADLER:  Thank you, Your Honor.  21 

BY MR. SCHADLER:  22 

Q How would you deal with or view the policy not to serve 23 

people because they don’t tip?  I think what I -- do you want 24 

to read back --  25 
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  JUDGE CARISSIMI:  No, that’s, you know, the question 1 

about awareness --  2 

  MR. SCHADLER:  Okay.  3 

  JUDGE CARISSIMI:  -- the witness’s concerns is, 4 

again, that’s meaningless to me.  5 

  MR. SCHADLER:  Okay.  6 

  JUDGE CARISSIMI:  Subjective reactions are not the 7 

basis for me to decide this case.  8 

  MR. SCHADLER:  Understood.  9 

  JUDGE CARISSIMI:  Facts are.  Go ahead, sir.  10 

BY MR. SCHADLER:  11 

Q Were you aware of the policy not to serve people who do 12 

not tip?  13 

A I was not. 14 

Q Was that ever brought to your attention that there is such 15 

a policy not to serve people?  16 

A I was not.  17 

Q Did Robin ever have a conversation with you about policy 18 

not to serve people who do not tip?  19 

A She did not.  20 

  MR. SCHADLER:  May I have one moment, Your Honor?  21 

  JUDGE CARISSIMI:  You may.   22 

  MR. SCHADLER:  Thank you.  23 

  JUDGE CARISSIMI:  Let’s go off the record and tell me 24 

when you’re ready. 25 
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(Whereupon, a brief recess was taken) 1 

  MR. SCHADLER:  Your Honor, I have no further 2 

questions for this witness at this time.  Thank you.  3 

  MR. FAYE:  May I have a moment, Your Honor?  4 

  JUDGE CARISSIMI:  Yes.  Let us go off the record.  5 

(Whereupon, a brief recess was taken) 6 

RECROSS EXAMINATION 7 

  JUDGE CARISSIMI:  Mr. Faye, you may proceed.  8 

BY MR. FAYE:  9 

Q In reference to your testimony, as to the April 30th, 10 

meeting, 2015 meeting, returning the day after, is it correct 11 

that you were -- my understanding of your testimony, sir --  12 

  JUDGE CARISSIMI:  Just ask the question, Mr. Faye.  13 

Q Is it correct that the incident between that Ms Heyward 14 

was complaining about regarding Mrs. Helms’ lack of service 15 

occurred on April 22nd, 2015, not April 29th, 2015?  16 

A I don’t remember when the exact incident took place.  That 17 

meeting took place on the first available time that I could get 18 

there.  19 

Q Would you take back your testimony that the incident 20 

occurred involving Ms. Heyward and Mrs. Helms the day before 21 

April 30th, 2015 --  22 

  MR. SCHADLER:  Objection. 23 

Q -- did not occur then?  24 

  MR. SCHADLER:  Objection, Your Honor.  Take back your 25 
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testimony?  That definitely stands for itself.  1 

  JUDGE CARISSIMI:  I’m going to sustain the objection.  2 

The witness’s testimony is the witness’s testimony.  3 

Q Do you recall a customer complaint over bartender Sarah 4 

Clark?  5 

A Yes.  6 

Q If you could hear me out.  7 

A Oh, sorry.  8 

Q That she told the customer you don’t tip well enough, I 9 

work for tips, fuck you.  10 

  MR. SCHADLER:  Objection, Your Honor.  Outside the 11 

scope of recross.  12 

  JUDGE CARISSIMI:  Sustained.  13 

  MR. FAYE:  Your Honor, there was testimony by this 14 

witness right a few minutes ago that he is not aware of any 15 

other service problems that this policy --  16 

  JUDGE CARISSIMI:  Mr. --  17 

  MR. FAYE:  -- and yours --  18 

  JUDGE CARISSIMI:  You’re saying it goes to that 19 

testimony?  20 

  MR. FAYE:  Absolutely.  21 

  JUDGE CARISSIMI:  Okay.  I’m going to reverse my 22 

ruling.  If you want to be heard --  23 

  MR. SCHADLER:  Yes.  24 

  JUDGE CARISSIMI:  -- go ahead.  25 
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  MR. SCHADLER:  I will not get into specific instances 1 

because of that purpose.  As far as I was told that that was 2 

not appropriate.  3 

  And I respect the Court’s ruling.  I’m not 4 

challenging that at all.  5 

  I asked about a policy specifically because there was 6 

a statement about policy being in effect.  That is a specific 7 

instance, not a question involving the policy.  8 

  MR. FAYE:  Sorry.  Okay.  That’s fine.  9 

  JUDGE CARISSIMI:  You have a question.  So it’s a 10 

fair recross.  You may ask.  11 

BY MR. FAYE:  12 

Q Isn’t it true that you are well aware of a customer 13 

complaining to you that Sarah Clark on February 14th, 2015, told 14 

him, “You don’t tip well enough, I work for tips, fuck you.” 15 

A I’m aware.  16 

Q And it’s true that you did not discipline, you did not 17 

suspend or fire Mrs. Clark?  Isn’t that true?  18 

A I don’t believe so, because --  19 

Q You fired her?  20 

A No, I did not fire her.  21 

Q Did you suspend her?  22 

A No, I did speak to her.  23 

Q But I asked if you suspended her.  24 

A I did not.  25 
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Q Did you issue her a written warning.  1 

A We, at that time, unfortunately did not issue written 2 

warnings.  3 

Q Isn’t it true that she wasn’t disciplined at all?  4 

A She was -- the situation was addressed as far as I’m 5 

concerned.  6 

Q My question to you is, isn’t it true that she was not 7 

disciplined at all?  8 

A Discipline, I don’t -- disciplined from my perspective, 9 

she was disciplined because she was reprimanded.  And the 10 

situation is addressed and she’s not to act in that matter.  11 

Q Do you recall telling her that the matter of her telling a 12 

customer fuck you that you don’t tip well, was a, in your 13 

words, a smallest of issues?  14 

A I don’t remember that, but I can’t see that.  15 

Q How about you take a look, please --  16 

A Sure  17 

Q -- at General Counsel Exhibit 4.  18 

  JUDGE CARISSIMI:  That’s fine, but let the witness 19 

answer the question.  You kind of were a little quick there.  20 

But go ahead, Mr. Faye, and proceed.  21 

  MR. FAYE:  I’m sorry.  22 

Q The court reporter has handed you a copy of General 23 

Counsel 4.   24 

 In taking a look at the first page of this document, I 25 
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would call your attention to the third sentence, the intent or 1 

the sending the email is not to call you out, just to let 2 

everyone know how things reverberate on the smallest of issues.  3 

  JUDGE CARISSIMI:  What’s your question, sir?  4 

Q Do you recall?  5 

  JUDGE CARISSIMI:  Well, it’s an email.  I don’t 6 

really care about the witness’s recollection.   7 

  I have it in front of me.  The document speaks for 8 

itself.  So I don’t need to ask a question about what’s in the 9 

document.  10 

  MR. FAYE:  Okay.  That’s fine.  If you could return 11 

the document then to the court reporter, I’d appreciate it.  12 

  Let the record show that the document is now 13 

returned.  14 

  THE WITNESS:  Yes, it has been returned.  15 

BY MR. FAYE:  16 

Q Do you recall a conversation after the Super Bowl in 17 

February 2015, that you and Mrs. Mitchell had with Mrs. Helms 18 

concerning Mike Bevevino giving poor service to your friends, 19 

Tony and Beth, because they tip poorly?  20 

A I do not remember that conversation.  21 

  MR. FAYE:  If I may have a moment, Your Honor.  22 

  JUDGE CARISSIMI:  Yes, you may.  Off the record.  You 23 

let me know when you’re ready, Mr. Faye.  24 

  MR. FAYE:  Sure.  25 
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(Whereupon, a brief recess was taken) 1 

  JUDGE CARISSIMI:  You may proceed, Mr. Faye.  2 

  MR. FAYE:  Thank you.  3 

BY MR. FAYE: 4 

Q Do you recall at any point, Mr. Mitchell, Mrs. Helms 5 

informing you that Mr. Bevevino had instructed the bartenders 6 

that they were not allowed to give good service to Tony and 7 

Beth because they do not tip well?  8 

A Absolutely not.  9 

Q Is it your testimony today that you were not aware of Mike 10 

Bevevino’s policy?  11 

A That is my testimony.  Yes.  12 

Q Oh, I’m not finished.  13 

A Sorry.  14 

Q Of the policy to give no or to serve customers less who 15 

were poor tippers?  16 

A I did not know that was Mike’s policy.  17 

Q Did you ever hear Mr. Bevevino yell out not to serve 18 

certain customers in front of the customers and the employees, 19 

not to serve a particular customer because of that person being 20 

a poor tipper?  21 

A I did not.  22 

  MR. FAYE:  No other questions, Your Honor.  23 

  JUDGE CARISSIMI:  Very good.  Limited to the scope of 24 

that recross, do you have anything further, Mr. Schadler?  25 
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  MR. SCHADLER:  Just briefly, Your Honor, very 1 

briefly.  2 

  MR. SCHADLER:  Specifically to the email, is that 3 

still up there?  4 

  JUDGE CARISSIMI:  I have it.  5 

  MR. SCHADLER:  Okay.  6 

  JUDGE CARISSIMI:  Do you have a copy of it?  7 

  MR. SCHADLER:  I do have a copy of it, Your Honor.  I 8 

just didn’t know if it was still in front of the witness.  9 

  JUDGE CARISSIMI:  Do you need Mr. Mitchell to see it?  10 

  MR. SCHADLER:  I may.  And that’s why I wanted to 11 

know.   12 

  I’ll approach with one if that’s okay with the Court 13 

if I need it.  14 

  If it’s in front of him, because I wanted to make 15 

that he didn’t, so just to ask some questions on it, there’s no 16 

tampering.  17 

  JUDGE CARISSIMI:  The document is not in front of him 18 

now.  19 

  MR. SCHADLER:  Okay.  20 

REDIRECT EXAMINATION 21 

BY MR. SCHADLER:  22 

Q Do you recall the incident that was brought up with the 23 

email?  24 

A I do.  25 
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Q And what, if anything, how did you handle that situation 1 

and how did that come to your attention?  2 

A We have a blind email address, info@kellystaproom.com.  3 

There’s a customer complaint, suggestion.   4 

 It goes to that email and it goes to several different 5 

people in our organization.  6 

 I saw the customer’s complaint and I sent it out to 7 

everyone that was working that night, I believe, or maybe all 8 

the bartenders.  I can’t remember at this time.  9 

Q And I wanted to show you that exhibit.  I’m going to show 10 

you a copy.  And I just want this, mine’s highlighted, but it’s 11 

not --  12 

  MR. SCHADLER:  I’m going to show Mr. Faye, so he 13 

doesn’t believe there’s any inappropriate. 14 

  JUDGE CARISSIMI:  I think someone has of the 15 

reporter.  Do we have General Counsel Exhibit 4?  16 

  MR. SCHADLER:  Thank you, sir, I very much appreciate 17 

it.  18 

  JUDGE CARISSIMI:  General Counsel Exhibit 4 is now in 19 

front of Mr. Mitchell.  20 

  THE WITNESS:  Thank you.  21 

BY MR. SCHADLER:  22 

Q I’d like you to take a look at this, and I just want to 23 

make it clear for the record, Mr. Mitchell.   24 

 What is the order, ‘cause there’s several emails contained 25 
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in this.  What is the order and flow of these emails?  1 

  JUDGE CARISSIMI:  I’m going to ask you to step back, 2 

‘cause opposing Counsel’s kind of blocked there.  3 

  MR. SCHADLER:  Is this okay, Your Honor?  4 

  JUDGE CARISSIMI:  That’s fine, but is there some 5 

reason you need to be here as opposed to back at the table?  6 

  MR. SCHADLER:  I was going to reference the document 7 

and I didn’t know if I could --  8 

  JUDGE CARISSIMI:  But he has that in front of him.  9 

You may proceed.  10 

  MR. SCHADLER:  Thank you.  11 

BY MR. SCHADLER:  12 

Q So we read this correctly.  Reading it in the order it 13 

came in.  Where’s the email that you received?  Write the date 14 

and time on that.  15 

A Sunday, February 15th, at 1:56 a.m. 16 

Q Okay.  And your reply to him, did you reply to him 17 

specifically?  18 

A I did in the next morning when I saw the email.  19 

Q And which one is that?  Date and time?  20 

A Looks like 7:41 a.m. on Sunday.  21 

Q And did you eventually deal with this with your staff?  22 

A I did.  23 

Q And when was that email sent?  24 

A Nine minutes after I responded to the person who 25 
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complained.  I sent an email at 7:50 to the ladies that Sarah 1 

were the bartenders.  2 

Q And did you receive a response to that email?  3 

A I did receive a response from Sarah Clark.  4 

Q And that response?  What time does that say?  5 

A 10:13 on the same day.  6 

Q And did she raise any issues or concerns that you had that 7 

let you treat this a little differently than what happened in 8 

this case?  9 

A Yeah.  I mean her point if I remember correctly, and it’s 10 

on the read here, but that the person was also intoxicated.   11 

 And we have a policy that visibly intoxicated patrons are 12 

not to continue to be served.  And I think that was Sarah’s 13 

side of the story.  14 

 And there’s three sides to every story and Sarah 15 

apologized about the incident and she explained what she saw as 16 

to the truth to the facts.  17 

Q And were those different from the facts that you received 18 

in that email?  19 

A They were.  20 

Q And did you speak with her about those?  21 

A I did.  And my point to her was that small issues what the 22 

patron may say, what we believe that sometimes they get 23 

escalated and we should try to maintain those things at a 24 

reasonable level.   25 
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 And address problems when they happen.  And that was my 1 

point in saying to her that things can reverberate on small 2 

issues like this.  3 

  MR. SCHADLER:  As far as limited on that no further.  4 

  JUDGE CARISSIMI:  Very good.  I take it that you have 5 

nothing further in that area of limited range.  6 

  MR. FAYE:  I do, Your Honor.  7 

  JUDGE CARISSIMI:  But it has to be squarely within 8 

that.  But you may ask the questions.  9 

RECROSS EXAMINATION 10 

BY MR. FAYE:  11 

Q Was your communication on this incident with Sarah Clark 12 

strictly the emails that are before us as part of General 13 

Counsel Exhibit 4?  14 

A No, I spoke to her subsequent to these emails about the 15 

incident as well.  16 

Q How long later?  17 

A Within that week, I saw Sarah, or remember specifically.  18 

Q And where did you speak to her?  19 

A At work, at the restaurant.  20 

Q And who else, if anyone, was present?  21 

A I couldn’t recall if anyone else was present. 22 

Q Your reference to the customer being intoxicated where was 23 

that communicated to you from Sarah Clark?  24 

A Maybe I assumed that because when I responded to her, I 25 
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said I needed to see or hear your side of the story, if he was 1 

belligerent or cutoff would have been better, right?  If he was 2 

intoxicated.  3 

Q Thank you very much, Mr. Mitchell.  4 

  JUDGE CARISSIMI:  Nothing further?  5 

  MR. FAYE:  No, nothing further.  I appreciate you 6 

testifying.  I know you’re somewhat under the weather still.  7 

So thank you for being here.  8 

  MR. SCHADLER:  Nothing further, Your Honor, with the 9 

exception of limited right to recall that we discussed.  10 

  JUDGE CARISSIMI:  Yes.  Mr. Mitchell, you are excused 11 

for now.  12 

  THE WITNESS:  Okay.  13 

  JUDGE CARISSIMI:  You can step down and hand the 14 

exhibit to be forwarded.  Thank you.  Let’s go off the record.  15 

(Whereupon, at 12:00 p.m., a luncheon recess was taken.) 16 
  17 
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A F T E R N O O N  S E S S I O N 1 

(Time Noted: 1:09 p.m.) 2 

  JUDGE CARISSIMI:  Okay.  So where do we stand?  Do 3 

you have another witness?  Or we can have cross examination.   4 

  No, I think we’re at the point where Mr. Schadler, 5 

you’re going to recall Mrs. Mitchell for the continuation of 6 

her direct testimony.  Is that correct?  7 

  MR. SCHADLER:  That is absolutely correct, Your 8 

Honor.   9 

  JUDGE CARISSIMI:  Mrs. Mitchell, you can come up to 10 

the witness stand.  And again, since you have testified 11 

previously, I won’t administer you the oath, I’ll just remind 12 

you you are still under oath.  13 

  THE WITNESS:  Okay.  Yes, sir.  Thank you. 14 

Whereupon,   15 

ANGELIA MITCHELL  16 

Having been first duly sworn, was called as a witness herein, 17 

and was examined and testified as follows: 18 

  JUDGE CARISSIMI:  Mr. Schadler, you may proceed.  19 

  MR. SCHADLER:  Thank you very much, Your Honor.  Your 20 

Honor, for the record, I provided Counsel for the government, 21 

both copies of emails and copies of text messages and will be 22 

approaching first with what I’ve marked as, I believe it’s 23 

Government Exhibit 3 and I will be numbering these.  24 

  I said I’d number them over lunch, but Counsel had 25 
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them, so I was unable to.  I will do it on a break.  1 

  MR. FAYE:  That would be a Respondent. 2 

  MR. SCHADLER:  Respondent’s, I’m sorry. 3 

  JUDGE CARISSIMI:  Respondent’s, yeah.  So it’s 4 

multiple page exhibit?  5 

  MR. SCHADLER:  Yes, Your Honor.  6 

  JUDGE CARISSIMI:  Is that correct.  All right. 7 

  MR. FAYE:  I can show the documents.  8 

  JUDGE CARISSIMI:  Right.  You don’t have a copy.  Is 9 

that correct, Mr. Faye?  10 

  MR. FAYE:  No, I gave back the copy I was shown.  11 

  JUDGE CARISSIMI:  Right.  So the only copy that we 12 

have, Mr. Schadler, is the one that you have in your hand.  13 

  MR. SCHADLER:  With the understanding that I will be 14 

at Staples, Your Honor.  15 

  JUDGE CARISSIMI:  Right.  16 

  MR. SCHADLER:  Or somebody to get this copied.  17 

  JUDGE CARISSIMI:  So if there’s any need to, Mr. 18 

Faye, if there’s an examination of a document and you need to 19 

look at the document, we will have to pass it back and forth, 20 

or you can approach the witness stand, both Counsel and look at 21 

it with Mrs. Mitchell.  All right?  22 

  MR. FAYE:  Thank you.  I just want to comment that 23 

the court reporter is going to require two copies.   24 

  JUDGE CARISSIMI:  Absolutely.  And I’ve made it very 25 
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clear that that has to be done by the end of the hearing.  And, 1 

Mr. Schadler understands that.  2 

  MR. SCHADLER:  Crystal clear, Your Honor.  3 

  JUDGE CARISSIMI:  Okay.  Very good.  You may proceed.  4 

  MR. SCHADLER:  Thank you.  5 

DIRECT EXAMINATION (cont) 6 

BY MR. SCHADLER:   7 

Q Ms. Mitchell, I’d like to turn your attention to your 8 

availability to your staff.  Do you give your staff your email?  9 

A Yes.  10 

Q And do you correspond with staff over email?  11 

A I do.  12 

Q And after yesterday’s hearings did I ask you to do 13 

something related to your email?  14 

A Yes.  15 

Q What did I ask you to do?  16 

A Print out emails of correspondences from employees to 17 

myself for the duration of Robin Helm’s employment.  18 

  MR. SCHADLER:  And having already shown this to the 19 

Government, I approach with Respondent’s Exhibit 3.   20 

Q And take a look at that, please, ma’am.  21 

A Yes.  22 

Q Do you recognize that document, ma’am?  23 

A I do, yes.  24 

Q And what is that document?  Or that exhibit, I should say?  25 
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A These are documents of my correspondences with my 1 

employees.  2 

(Respondent Counsel’s Exhibit R-3 identified) 3 

  MR. SCHADLER:  Your Honor, at this time I’d move to 4 

admit Respondent’s Exhibit 3.  5 

  JUDGE CARISSIMI:  Is there any objection to 6 

Respondent Exhibit 3?  7 

  MR. FAYE:  Your Honor, my only objection as to this 8 

very large document, it contains many, many email messages, is 9 

as to a few.  10 

  There is one from the Taryn Henry?  Well, a woman 11 

named Taryn, she did not work for Kelly’s at the time of the 12 

email.  13 

  So I have a relevancy objection to her.  And there 14 

are a few emails from Kristin Lang and Ryan Henry, who are 15 

supervisors, not employees, so I would have relevancy.  16 

  JUDGE CARISSIMI:  So I think that the emails from 17 

Kristin Lang, really goes to the weight that I would attach to 18 

it.   19 

  I mean, you can make any argument you wish to.  Now, 20 

if you have a question about someone not being an employee, if 21 

you want to have voir dire on that, then we’ll clarify that, 22 

you may do so.  23 

  MR. FAYE:  There’s one else Ryan Henry, who is also a 24 

manager.  25 
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  JUDGE CARISSIMI:  Right.  So there’s a Lang and 1 

Henry.  2 

  MR. FAYE:  Yes, because of the representation that 3 

was to show contact or availability to the employees --  4 

  JUDGE CARISSIMI:  Okay.  5 

  MR. FAYE:  -- as opposed to statutory supervisors.  6 

  JUDGE CARISSIMI:  All right.  7 

  MR. FAYE:  According to Mrs. Mitchell.  8 

  MR. SCHADLER:  Would the Court like a response on 9 

that relevancy argued?  10 

  JUDGE CARISSIMI:  Yeah.  You may respond.  11 

  MR. SCHADLER:  Your Honor, there was testimony and my 12 

recollection of testimony is that Ms. Helms testified that her 13 

conversations with her managers about contacting Gene and Angie 14 

on issues.  15 

  And these would be relevant for two purposes.  The 16 

management wants one.  It goes to show the management mindset 17 

as far as contacting Gene and Angie.  18 

  And number two, it goes to discredit the testimony 19 

that these managers were afraid to contact Gene and Angie.  20 

Thank you, Your Honor.  21 

  JUDGE CARISSIMI:  Okay.  So I’m going to admit the 22 

documents and you can make arguments in your brief as to what 23 

weight I attach to it.  24 

  MR. FAYE:  You did say, though, I could ask questions 25 

Case: 16-4300     Document: 003112523104     Page: 330      Date Filed: 01/26/2017

465a

Case: 16-4300     Document: 003112706431     Page: 92      Date Filed: 08/21/2017



331  

BURKE COURT REPORTING, LLC 
1044 Route 23 North, Suite 316 

Wayne, New Jersey 07470 
(973) 692-0660 

as to the one document, if I may take a look.  1 

  JUDGE CARISSIMI:  That is correct. 2 

  MR. FAYE:  May I look back at Respondent’s 3?  3 

  JUDGE CARISSIMI:  What we’re going to do, we’re going 4 

to have to go off the record.  And we’re going to have to 5 

number those pages now.  6 

  Because in other words, I won’t know what is being 7 

referred to.  8 

(Whereupon, a brief recess was taken) 9 

  JUDGE CARISSIMI:  What we’re going to do is in order 10 

to move this file along, we’re not going to have the pagination 11 

put on now.  12 

  Counsel to the General Counsel indicated that the 13 

emails are basically in chronological order and he’s going to 14 

use the date as a reference.  15 

VOIR DIRE EXAMINATION 16 

BY MR. FAYE:  17 

Q Mrs. Mitchell, I’m only referring to one limited, one 18 

email from Taryn Haney.  At the bottom of the email, however, 19 

the name of the person is given as Taryn Dillon.  20 

 This was dated May 27th, 2014.  Is my understanding correct 21 

that Taryn Haney, also known as Taryn Dillon, was not an 22 

employee of Kelly’s as of that date?  23 

A She didn’t work for Mid-Atlantic Restaurant Group.  She 24 

did take shifts there, as did Troy, who also did not work for 25 
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Mid-Atlantic Restaurant Group.   1 

 I brought emails of all my people who had shifts at 2 

Kelly’s.  3 

Q Is it correct that although Taryn Haney or Taryn Dillon 4 

did do shifts for Kelly’s at one point.  5 

A Correct.  6 

Q That does --  7 

A Sorry.  8 

Q -- occurred after May 27th, 2014.  9 

A I don’t think so.  I think she picked up shifts there 10 

during her employment.   11 

 But I could be wrong.  I’d have to look.  I don’t 12 

remember.  13 

Q Does Taryn Haney and Taryn Dillon the same person?  14 

A It is, yes.  Taryn Haney is her maiden name and Taryn 15 

Dillon is her married name.  16 

Q Thanks very much.  17 

  JUDGE CARISSIMI:  Do you have any objection to 18 

Respondent’s 3, Mr. Faye?   19 

  MR. FAYE:  No, Your Honor. 20 

  JUDGE CARISSIMI:  All right.  Respondent’s 3 is 21 

admitted.  22 

(Respondent Counsel’s Exhibit R-3 received) 23 

  MR. SCHADLER:  Yes, Your Honor.  Thank you.   24 

DIRECT EXAMINATION (cont) 25 
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BY MR. SCHADLER:  1 

Q And I apologize if I backtrack on a repeating question.  2 

Can you tell us what those documents are?  3 

A They’re emails from employees who took tips at Kelly’s Tap 4 

Room during the time of Robin Helm’s employment, to the best of 5 

my knowledge, when she was there.  6 

Q Was anyone ever reprimanded for sending those emails?  7 

A Absolutely not.  8 

Q Was anyone in any way punished for sending those emails?  9 

A No.  10 

  MR. SCHADLER:  There’s three.  I’m approaching with 11 

Respondent Exhibit 4.  May I approach, Your Honor?  12 

  JUDGE CARISSIMI:  You may.  13 

  MR. SCHADLER:  Thank you, Your Honor.  Showing as 14 

marked Respondent Exhibit 4.   15 

BY MR. SCHADLER:  16 

Q Do you recognize those documents?  17 

A Yes.  18 

Q And what are those documents?  19 

A These are text messages I received from some employees 20 

that I had on my phone that printed. 21 

(Respondent Counsel’s Exhibit R-4 identified) 22 

Q And was that a request that I made to you last night?  23 

A Yes.  24 

Q And did you have an occasion to print all of them?  25 
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A No.  1 

Q And I neglected to ask of the emails.  Did you have an 2 

occasion to print all the emails that you and Gene --  3 

A No.  4 

Q -- have.  And did those text messages fairly and 5 

accurately depict the sampling of text messages that you were 6 

able to print?  7 

A Yes.  8 

Q And why weren’t you able to print all of them?  9 

A I didn’t have enough time.  10 

Q Fair enough.  11 

  MR. SCHADLER:  Your Honor, at this time I move to 12 

admit Respondent Exhibit 4.  13 

  JUDGE CARISSIMI:  Any objection to Respondent’s 14 

Exhibit 4?  15 

  MR. FAYE:  Your Honor, my only concern is page one 16 

contains an employee’s Social Security number.   17 

  And also that on page three, it contains a copy of 18 

the employees check showing his bank account number.  19 

  I would appreciate it, I have no other objection.  20 

  JUDGE CARISSIMI:  This should be redacted.  21 

  MR. SCHADLER:  I will.  22 

  MR. FAYE:  That’s right.  23 

  JUDGE CARISSIMI:  Let’s go off the record and do that 24 

now.  25 
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  MR. SCHADLER:  Yes.  1 

  JUDGE CARISSIMI:  So that it’s just done.  2 

  MR. SCHADLER:  Allow me to express my gratitude to 3 

Mr. Faye for --  4 

  JUDGE CARISSIMI:  Thank you, Mr. Faye. 5 

(Whereupon, a brief recess was taken) 6 

  MR. SCHADLER:  Yes, Your Honor.  There was an issue 7 

brought up and I appreciate Mr. Faye doing so, of some personal 8 

information of pages 1 and 3 of Respondent’s Exhibit 4.  9 

  I have taken occasion to darken out with pen any of 10 

that information.  11 

  JUDGE CARISSIMI:  Very good.  12 

  MR. SCHADLER:  All right.  Now, may I approach the 13 

witness with the document?  14 

  JUDGE CARISSIMI:  You may.  15 

  MR. SCHADLER:  Thank you.  At this time, Your Honor, 16 

I move for the admission of Respondent’s Exhibit 4.  17 

  JUDGE CARISSIMI:  Any objection to Respondent’s 4?  18 

  MR. FAYE:  No objection.  19 

  JUDGE CARISSIMI:  Respondent’s 4 is admitted with the 20 

qualification that the page numbers will be placed on the 21 

documents before they are copied.  22 

  MR. SCHADLER:  I actually snuck some pages on, the 23 

page numbers already, Your Honor.  24 

  JUDGE CARISSIMI:  Very good.  25 
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(Respondent Counsel’s Exhibit R-4 received) 1 

BY MR. SCHADLER:  2 

Q Now, what are these text messages of?  3 

A They’re conversations with myself and the certain 4 

employees about things they needed to contact me about.  5 

Q And so I can be clear and the record can be clear, why 6 

weren’t you able to print out all the conversations?  7 

A There were too many of them.  8 

Q And time was an issue?  9 

A Yes.  10 

Q And was anyone ever reprimanded for reaching out to you on 11 

these issues?  12 

A No.  13 

Q Anybody ever punished?  14 

A No.  15 

Q And the text messages are so clear.  And I would like the 16 

record to be clear.   17 

 You’re going to see two sides of those text messages.  One 18 

on the left I’ll call and one against the right.   19 

 Which one would be your side of the conversation?  20 

A Mine is the right.  21 

Q So to be clear, there’s different shades.  The darker 22 

shade is on the right and the lighter is on the left?   23 

A Correct.  24 

Q Is that consistent for all the text messages?  25 
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A Yes.  1 

Q Did you have time to print out any of Gene’s or any of 2 

Gene’s emails?  3 

A No.  4 

Q Are you aware of whether there are emails or text 5 

messages?  6 

A I know there are, yes.  7 

  MR. SCHADLER:  Your Honor, I believe with the 8 

admission, I’ve moved the admission of all documents at this 9 

time.  10 

  JUDGE CARISSIMI:  They’re admitted.  Three and four 11 

admitted in.  12 

  MR. SCHADLER:  With the admission of those documents, 13 

I would have no further questions on direct at this time with 14 

this witness.  Thank you.  15 

  JUDGE CARISSIMI:  Very good.  Cross examination, Mr. 16 

Faye.  17 

  MR. FAYE:  May I have a few minutes?  18 

  JUDGE CARISSIMI:  You may.  How much time would you 19 

need?  20 

  MR. FAYE:  Five minutes.  21 

  JUDGE CARISSIMI:  All right.  We’ll be in recess for 22 

five minutes.  23 

(Whereupon, a brief recess was taken) 24 

  JUDGE CARISSIMI:  Mr. Faye, you may cross examine.  25 
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  MR. FAYE:  Your Honor, we were off the record when 1 

you were talking about another redaction being made.  2 

  JUDGE CARISSIMI:  Yeah.  Mrs. Mitchell noticed that 3 

there was another account number on a text message, a bank 4 

account number, so that’s been redacted.  5 

  MR. SCHADLER:  That’s correct, Your Honor.  I 6 

redacted that just by taking the routing and the account number 7 

off.  8 

CROSS EXAMINATION 9 

BY MR. FAYE:  10 

Q Which employees complained to you about working with Mrs. 11 

Helms?  12 

A I’m sorry, can you repeat that?  13 

Q Which employees complained to you about working with Mrs. 14 

Helms?  15 

A Specifically Mike Bevevino, Chelsey Heyward.  Those are 16 

the two I can think of right now.  17 

Q Isn’t it correct that Mike Bevevino had a lot of 18 

difficulty getting along with other bartenders?  19 

  MR. SCHADLER:  Objection, Your Honor.  Calls for 20 

speculation.  21 

  JUDGE CARISSIMI:  Overruled.  You may answer.  22 

  THE WITNESS:  Yes, sir.  Repeat sounds like -- make 23 

sure I answer this correctly.  24 

Q Is it correct that Mike Bevevino had a lot of difficulty 25 
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getting along with other bartenders?  1 

A I wouldn’t say a lot of difficulty, no.  2 

Q What would you say?  3 

A He kept to himself.  He had a way of doing things about 4 

him that made some people, who are less experienced a little 5 

hesitant.  6 

 But I wouldn’t say nobody got along with him.  He just was 7 

a quiet, kept to himself person.  8 

Q Is it correct that he worked always in one particular spot 9 

of the bar area?  10 

A That’s not correct.  11 

Q Well, what would be correct?  12 

A He worked most of the time in a certain spot.  Sometimes 13 

he was scheduled upstairs.   14 

 Sometimes he was scheduled in different areas of the 15 

restaurant.  Sometimes he was a server.  16 

Q Where did he generally work?  17 

A Behind the bar on the first floor, primarily. 18 

Q Any particular part of the bar?  19 

A Not that I recall.  Maybe.  20 

Q Is it true that employees complained to you about working 21 

with Mrs. Helms because they were sick of discussing with her 22 

complaints about fixed schedules?  23 

  MR. SCHADLER:  Objection, Your Honor.  Speculation.  24 

  JUDGE CARISSIMI:  Overruled.  25 
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  THE WITNESS:  That’s correct.  1 

Q Is it correct that before April 30th, 2015, that Mrs. Helms 2 

did have a clean disciplinary record with Kelly’s?   3 

A With the exception of the instance I already mentioned, 4 

yes.  5 

Q Is it correct that Sarah Clark, the bartender left the 6 

appointment of Kelly’s on May 17th, 2015?  7 

A I don’t remember her exact ending date.  8 

Q Do you recall roughly when she left?  9 

A I know it was in May.  10 

Q Of 2015.  11 

A Of May of 2015.  I don’t remember the date.  12 

Q Okay.  Thank you.  Is it correct that Chelsea Heyward gave 13 

notice to Kelly’s on approximately April 25th, 2015?  14 

A That’s correct.  15 

Q Is it correct that Ms. Heyward’s last day with the 16 

employer was May 2nd, 2015?  17 

A That’s not correct.  18 

Q Well, is it correct that Ms. Hayward left the employment 19 

of the employer very shortly after Mrs. Helms?  20 

A What do you mean by very shortly?  21 

Q Within a few days.  22 

A No, that’s not correct.  23 

Q Well, what is your --  24 

A It was later in May.  She worked for a couple weeks after 25 
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her -- she gave her two full week’s notice.  I don’t remember 1 

her exact ending date, but I know she was there for a couple of 2 

weeks after.  3 

Q Is it correct that Ms. Heyward started with the employer 4 

in April 2015?  5 

A That sounds correct.  6 

Q Is it correct that she worked for the employer about three 7 

weeks?  8 

A No, that’s not correct.  9 

Q If I understood testimony on -- was it your claim that Ms. 10 

Heyward is not the type of person to speak behind other 11 

employee’s back?  12 

A That’s correct.  She did not seem like that type of 13 

person.  14 

Q Any reason for the basis for your testimony?  15 

A It speaks of her character.  The kind of character I want 16 

representing our company.  17 

Q But in your contact with her, during her stent with the 18 

employer, was there anything that happened that would give you 19 

that idea?  20 

A I’m a good judge.  I hire almost every single person that 21 

works for us.   22 

 I assess their character, I assess their demeanor.  I see 23 

if they’re going to be a good candidate to represent our 24 

company.   25 
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 Other than our conversation in the interview, all of her 1 

actions supported my initial assessment of her personality.  2 

Q But isn’t it true that in the incident that you’re 3 

describing where Ms. Heyward complained to you about Mrs. Helms 4 

on April 28th, 2015, that that was an example of snitching on 5 

someone behind their back?  6 

  MR. SCHADLER:  Objection, Your Honor.  7 

Characterization of snitching behind someone’s back.  8 

  JUDGE CARISSIMI:  Sustained.  9 

Q Well, instead of snitching, going behind someone’s back?  10 

  JUDGE CARISSIMI:  Sustained.  11 

  MR. FAYE:  May I ask the basis for the objection 12 

being sustained, Your Honor?  13 

  JUDGE CARISSIMI:  Opinion evidence from a layperson 14 

is meaningless to me.  15 

  MR. FAYE:  Then I will go on based on that.  16 

  JUDGE CARISSIMI:  Thank you, sir.  17 

  MR. FAYE:  Thank you.  18 

BY MR. FAYE:  19 

Q Are you aware that Ms. Heyward thought that the employees 20 

of Kelly’s were very mean because they felt they were going to 21 

lose hours?  22 

  MR. SCHADLER:  Objection.  Relevancy.  23 

  JUDGE CARISSIMI:  Overruled.  24 

  THE WITNESS:  That’s correct.  25 
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Q Are you aware that Ms. Heyward felt that from the moment 1 

that she got there, Kelly’s, that she got the complete cold 2 

shoulder from every employee?  3 

  MR. SCHADLER:  I’d like to object to this ground.  4 

Because Ms. Heyward testified as to what those meant.   5 

  And she explained who that was.  Now, that is a 6 

mischaracterization testimony of Ms. Heyward.  7 

  JUDGE CARISSIMI:  No, I don’t think so.  Overruled.  8 

  THE WITNESS:  So repeat your question, please.  9 

BY MR. FAYE:  10 

Q Sure.  Are you aware that Ms. Heyward felt that from the 11 

moment that she got there at Kelly’s that she got the complete 12 

cold shoulder from every employee?  13 

A Until she said it yesterday, no.  I was not aware.  14 

Q Do you recall Ms. Heyward telling you, Mrs. Mitchell, that 15 

she felt that you needed to get rid of your staff?  16 

A I don’t remember those words exactly.  17 

Q What do you recall?  18 

A I remember --  19 

Q What do you recall her telling you.  20 

A Sorry.  I remember Chelsea Heyward saying, “You have 21 

problems with your staff.” 22 

  MR. FAYE:  May I have one moment, Your Honor?  23 

  JUDGE CARISSIMI:  Off the record.  You can tell me 24 

when you’re ready, sir.  25 
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(Whereupon, a brief recess was taken) 1 

  JUDGE CARISSIMI:  You may proceed, Mr. Faye.  2 

BY MR. FAYE:  3 

Q Did Ms. Heyward indicate at all to you that Mrs. Helms was 4 

in any way nasty directly to her?  5 

A Yes.  6 

Q In what way did she say that?  And what did she tell you?   7 

A She said she was mean to her and had nothing good to say 8 

about the bosses owners.   9 

 Robin had nothing good to say about the other bartenders 10 

and she had a negative vibe from her.  11 

Q Did Ms. Heyward indicate to you that she and Mrs. Helms 12 

had discussed about issues over the shift scheduling?  13 

A I do recall her mentioning Robin told her she would get no 14 

good shifts and we hire people to fire people.  That’s the only 15 

thing I remember talking about shifts.  16 

Q Do you recall Ms. Heyward informing you that she told Mrs. 17 

Helms that she was concerned because she has a son?   18 

 She was concerned about the shift scheduling because she 19 

has a son.  20 

  MR. SCHADLER:  Just to clarify, he said a lot of shes 21 

there.  I want to make sure of what we’re talking about.  22 

  JUDGE CARISSIMI:  Yeah.  I think you need to rephrase 23 

the question.  It was hard for me to follow it.  Go ahead. 24 

Q At the same time, in the same discussion with Ms. Heyward, 25 
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did Ms. Heyward indicate to you that when Mrs. Helms complained 1 

to her about the shifts that Ms. Heyward responded to Mrs. 2 

Helms that she was concerned about the shifts too, because she 3 

has a son.  4 

A That never came up in our conversation, no.  5 

Q Is it correct that during Mrs. Helms year of employment 6 

with the employer that from all that you know or saw that Mrs. 7 

Helms had a very, very good relationship with the black 8 

bouncers who were employed by the employer?  9 

A I’m unaware of her relationship with the bouncers.  I 10 

can’t attest to that, her track record with them.  11 

Q How about, let me guess this, as customers, are you aware 12 

of Mrs. Helms having a very good and warm relationship with the 13 

African American bouncers employed by Kelly’s and their 14 

girlfriends and wives that were customers?  15 

  MR. SCHADLER:  Objection, Your Honor.  Compound 16 

question and it’s been asked and answered in part.  17 

  JUDGE CARISSIMI:  Yes, I’m going to sustain the 18 

objection.  That’s been asked and answered about the bouncers.  19 

  If you want to ask another question about other 20 

individuals, you can do that, but in a separate question.  21 

BY MR. FAYE:  22 

Q As customers, are you aware of Mrs. Helms having a very 23 

good work relationship with the wives and girlfriends of 24 

African American bouncers of Kelly’s?  25 
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A I’m not aware.  1 

Q Is it correct that you observed Mrs. Helms interactions 2 

with the African American bouncers at Kelly’s Super Bowl party 3 

in 2015?  4 

A It was a big group.  It was our entire staff.  I saw her 5 

interact with everybody.  6 

Q Did you observe any problems with Mrs. Helms interactions 7 

with everybody?  8 

A With everybody, no.  9 

Q Is it correct that Ms. Heyward’s complaint to you about 10 

Mrs. Helms as to service involved one African American 11 

customer?  12 

A Yes.  13 

Q Before April 28th, 2015, when Ms. Heyward spoke to you, did 14 

you see anything or observe anything in Mrs. Helms’ character 15 

that would suggest to you that she was a racist?  16 

A No.  17 

Q Is it correct that the customers of Kelly’s are 18 

overwhelmingly Caucasian?  19 

  MR. SCHADLER:  Objection, Your Honor.  20 

  JUDGE CARISSIMI:  You know, I’m going to overrule the 21 

objection.  But there’s a lot of testimony in this record about 22 

this issue.   23 

  And, you know, perhaps all of you think this is 24 

critical.  I know there’s some statements in the record, but I 25 
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don’t really want to belabor this issue anymore then it’s 1 

already been belabored.  2 

  I’m going to let you ask the question.  I’m going to 3 

direct you to answer.   4 

  But I hope there’s not much more of this.  ‘Cause I 5 

don’t think it’s very meaningful, frankly.  You can answer.  6 

  THE WITNESS:  Okay.  7 

  JUDGE CARISSIMI:  If you remember.  8 

  THE WITNESS:  The majority of the customers?  9 

BY MR. FAYE:  10 

Q Is it correct that the overwhelming majority of the 11 

customers of Kelly’s are Caucasian?  12 

A That’s correct.  13 

  MR. FAYE:  I’ll move on.  14 

  JUDGE CARISSIMI:  Thank you, sir.  15 

Q Now, you mentioned the hiring of three bartenders when on 16 

April 9th, 2015.  And you mentioned their names.  Is it correct 17 

that all three quit?  18 

A That’s correct.  19 

Q Now, besides Chelsea Heyward, you mentioned Alisha.  I 20 

know you didn’t know her last name.   21 

 Is it correct she only worked one day and then quit?  22 

A I think that’s correct, yes.  23 

Q And Alisha Diggin?  24 

A Diggins, I think, yes.  25 
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Q When did she quit?  1 

A Again, I don’t know when she quit exactly.  2 

Q Chelsea, Lisa and Alisha were all hired as bartenders?  3 

A Yes.  4 

Q Now, is it correct that the next day after your 5 

conversation on April 28th, 2015 with Ms. Heyward, that Mrs. 6 

Helms on April 29th, the next day, 2015, worked a full shift 7 

alone as a bartender at Kelly’s?  8 

A I don’t recall.  9 

Q Will you please take a look at Respondent’s Exhibit of 10 

schedules on page 34.  11 

  MR. SCHADLER:  New exhibit, Dave?  12 

  MR. FAYE:  Can we go off the record, Your Honor?  13 

  JUDGE CARISSIMI:  Let’s go off the record, yes.  14 

(Whereupon, a brief recess was taken) 15 

BY MR. FAYE:  16 

Q Mrs. Mitchell, would you please take a look at what has 17 

been identified as General Counsel Exhibit 8?   18 

 Could you please identify this document for the record?  19 

A Yes.  This is the shift schedule for a period April 27th, 20 

2015 to May 3rd, 2015.  21 

(General Counsel’s Exhibit GC-8 identified) 22 

Q In looking at the schedule for April 29th, 2015 is it 23 

correct that Robin Helms, Mrs. Helms was the bartender that 24 

evening at Kelly’s?  25 
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A That’s correct.  1 

Q And she worked a full shift?  2 

A I would assume so, yes.  3 

Q What does the document indicate?  4 

A It says 7:00 to close.  5 

Q 7:00 p.m. to close.  6 

A Yes.  7 

Q And close it 2:00 a.m. 8 

A On Wednesday, it can be.  It can be earlier.  9 

Q And then if a bartender is to close, is it correct that 10 

they stay one more hour for cleanup?  11 

A It depends on how many are on.  I mean, that’s kind of a 12 

loose question.  13 

Q When you have only one bartender like in this situation, 14 

would that be true that you stay an extra hour for cleanup?  15 

A Maybe, possibly.  16 

  JUDGE CARISSIMI:  Mr. Faye, are you going to move for 17 

the introduction of General Counsel --  18 

  MR. FAYE:  Yeah.  I’ll move for the admission of GC 19 

Exhibit 8.  20 

  MR. SCHADLER:  There’s not objection, Your Honor.  21 

  JUDGE CARISSIMI:  All right.  GC-8 is admitted.  22 

(General Counsel’s Exhibit GC-8 received) 23 

  MR. FAYE:  Thank you.  24 

BY MR. FAYE:  25 
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Q Now, is it correct that the incident that Ms. Heyward 1 

complained to you about Mrs. Helms regarding service, that that 2 

incident occurred on April 22nd, 2015?  3 

A I’m sorry, April 22nd --  4 

Q Yes.  5 

A -- was what?  6 

Q 2015.  7 

A Was what?  8 

Q The date of the incident that Ms. Heyward complained to 9 

you about the service by Mrs. Helms.  10 

A I don’t know the date.  11 

Q Do you remember how long before Ms. Heyward spoke to you 12 

about the incident on April 28th, 2015, that the incident 13 

occurred?  14 

  MR. SCHADLER:  Objection.  Relevancy.   15 

  JUDGE CARISSIMI:  Well, no, I’m going to overrule the 16 

objection.  You can answer.  17 

  THE WITNESS:  All right.  I don’t know.  18 

Q Do you know whether the incident, by any chance, occurred 19 

immediately after the hiring of Ms. Heyward?  20 

A I don’t know.  21 

Q Is it correct that you were in the courtroom yesterday 22 

during the entire testimony of Ms. Heyward?  23 

A Yes, that’s correct.  24 

Q Were you surprised by Ms. Heyward’s testimony that she was 25 
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not thrilled to see that Mrs. Helms was fired?  1 

A Did I hear that?  2 

Q No, were you surprised by her testimony?  3 

A No.  4 

  MR. SCHADLER:  Objection, Your Honor.  5 

  JUDGE CARISSIMI:  Well, the witness has answered. 6 

  MR. SCHADLER:  Yeah, I couldn’t get it quick enough.  7 

  JUDGE CARISSIMI:  The witness has answered the 8 

question.  9 

  MR. FAYE:  May I have one minute, Your Honor?  10 

  JUDGE CARISSIMI:  You may.  Let me know when you’re 11 

ready.  Off the record.  12 

(Whereupon, a brief recess was taken) 13 

  JUDGE CARISSIMI:  Okay.  Proceed, Mr. Faye.  14 

  MR. FAYE:  Thank you.   15 

BY MR. FAYE:  16 

Q I’d like to turn to the meeting of April 30th, 2015, 17 

please.   18 

 Is it correct that nothing was mentioned at the meeting 19 

about a customer being African American?  20 

A I don’t remember bringing race in.  Saying anything about 21 

a black customer.  22 

Q Is it correct, though, that nothing was said at this 23 

meeting about a coworker of Mrs. Helms being African American?  24 

A That’s correct.  25 
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Q Is it correct that on April 30th, 2015 at this meeting, 1 

that nothing was said about a black person who gave the person 2 

a lot of business.  3 

  MR. SCHADLER:  Objection, Your Honor.  Vagueness.  4 

  JUDGE CARISSIMI:  No, that’s a pretty straightforward 5 

question.  I’m going to overrule the objection.  You can 6 

answer.  7 

  THE WITNESS:  I knew I had someone coming in to look 8 

at space that was a black customer and that was a concern of 9 

mine.   10 

  I don’t remember expressing that it was a black 11 

customer to Robin at that meeting. 12 

BY MR. FAYE:  13 

Q Do you recall at the April 30th, 2015 meeting Mrs. Helms 14 

raising the topic of her complaints to Ryan Henry and the 15 

employer about shift scheduling?  16 

A Well, at that time she said that she was no longer an 17 

employee, but she did -- I did stick around to listen to what 18 

she had to say.   19 

 And she did mention shift scheduling.  But again this is 20 

after the separation had taken place.  21 

Q At what point in the April 30th, 2015 meeting did the 22 

separation occur?  23 

A At the beginning.  24 

Q Did this occur when Mr. Mitchell told her that she was 25 
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fired?  1 

A He didn’t say, “you’re fired.”  And I know this is a big 2 

deal.  I can see it both ways.   3 

 It was a, you’re unhappy, we’re unhappy, let’s part ways.  4 

It was of all the meetings I had, I did not feel like it was a 5 

contention.  It was mutual.  6 

Q Is it correct that after Mr. Mitchell left the meeting, 7 

that Mr. Henry and you continued to have a meeting with Mrs. 8 

Helms?  9 

A Again, it’s not really a meeting.  I was listening to what 10 

she had to say.   11 

 I used that time to gather information so I could 12 

constantly grow and better the business.  It’s called an exit 13 

interview.  14 

Q Is it correct that after Mr. Mitchell left the April 30th, 15 

2015, meeting, that you continued to have a discussion and 16 

conversation with Mr. Henry and Mrs. Helms?  17 

A That’s correct.  18 

Q Is it your understanding -- is it correct that you 19 

continued to have a discussion with Mrs. Helms at a time when 20 

she was no longer an employee?  21 

A That’s correct.  22 

Q At Kelly’s?  23 

A Yes.  24 

Q Do you recall at the April 30th, 2015 meeting, Mrs. Helms 25 
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stating that she felt that she was always walking on egg shells 1 

because of the stress of not knowing whether she would be 2 

working or not.  3 

A Yes, that’s correct.  4 

  MR. FAYE:  May I have one more minute, Your Honor, 5 

please?  6 

  JUDGE CARISSIMI:  Off the record.  7 

  MR. FAYE:  Thank you.  8 

  JUDGE CARISSIMI:  Tell me when you’re ready.  9 

(Whereupon, a brief recess was taken) 10 

BY MR. FAYE:  11 

Q Is it correct that at the April 30th, 2015 meeting that you 12 

noted to Mrs. Helms that Mr. Mitchell had wanted to fire the 13 

entire staff and you had stopped him?  14 

A I wouldn’t be surprised if I had said that at the end.  I 15 

wouldn’t have been surprised.  16 

Q Do you recall it?  17 

A I don’t recall it exactly.  I don’t recall it.  18 

Q Thank you.  In your position with the employer, were you 19 

aware of the Valentine’s Day 2015 customer complaint about 20 

bartender Sarah Clark, telling allegedly a customer fuck you, 21 

I’m not going to serve you because you don’t tip well enough, 22 

and she works for tips?  23 

A Yes, I was aware.  I was made aware by email.  24 

Q And isn’t it correct that the employer did not suspend or 25 
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discharge Sarah Clark?  1 

A Correct.  We did not suspend or discharge her.  2 

Q And, in fact, when she left the employer, it was on her 3 

terms because she’s graduating college and moving to New York 4 

City because of another job?  5 

A That’s correct.  6 

  MR. FAYE:  May I have one final moment, Your Honor.  7 

  JUDGE CARISSIMI:  You may, Mr. Faye.  Off the record.  8 

(Whereupon, a brief recess was taken) 9 

  MR. FAYE:  Thank you, Your Honor.  I have no other 10 

questions at this time.  11 

  JUDGE CARISSIMI:  Very good.  Is there any redirect?  12 

  MR. SCHADLER:  One brief question.  13 

REDIRECT EXAMINATION 14 

BY MR. SCHADLER:  15 

Q Ms. Mitchell, speaking to the conversation you had with -- 16 

after the termination, the exit interview.  17 

 When the scheduling came up, did Robin raise her 18 

scheduling issue or scheduling issues on behalf of other 19 

employees?  20 

A It was hers.  21 

  MR. SCHADLER:  I have nothing further, Your Honor.  22 

Thank you.  23 

  JUDGE CARISSIMI:  Very good.  Mrs. Mitchell, you are 24 

excused as a witness.  You may step down.   25 
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  You can give that to Mr. Schadler.  That’s a 1 

Respondent Exhibit.  And let’s go off the record.  2 

(Whereupon, a brief recess was taken) 3 

  JUDGE CARISSIMI:  And do you have another witness for 4 

us?  5 

  MR. SCHADLER:  Absolutely.  We’ve got witnesses lined 6 

up for you, Your Honor.  We wanted to make sure everyone’s 7 

here.  8 

  JUDGE CARISSIMI:  Mr. Schadler, you may call your 9 

next witness.  10 

  MR. SCHADLER:  The Respondent will call Mike Bevevino 11 

to the stand.  12 

  JUDGE CARISSIMI:  Sit down, could you raise your 13 

right hand, sir?  14 

  Whereupon,   15 

MICHAEL BEVEVINO 16 

Having been duly sworn, was called as a witness herein, and was 17 

examined and testified as follows: 18 

  JUDGE CARISSIMI:  You may proceed.  19 

  MR. SCHADLER:  Thank you, Your Honor.  20 

DIRECT EXAMINATION 21 

BY MR. SCHADLER:  22 

Q Good afternoon, Mr. Bevevino.  23 

A Good afternoon.  24 

Q And one of the things of my opening instruction is that 25 
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everything that you’re saying, gentleman takes down.   1 

 So whenever you have an answer, you have to make sure it’s 2 

verbal.  Just the instruction we give every witness.  3 

 Am I saying your last name correctly, sir?  4 

A Yes.  Bevevino.  5 

Q Bevevino.  All right.  Mr. Bevevino, where are you 6 

currently employed?  7 

A McGillin’s Olde Ale House.  8 

Q And how long have you been so employed there, sir?  9 

A About a year.   10 

Q And before you were employed at McGillin’s Olde Ale House, 11 

where were you employed?  12 

A Kelly’s.  13 

Q And Kelly’s, where is that located at?  14 

A Bryn Mawr.  15 

Q And the full name of that would be Kelly’s?  16 

A Kelly’s Tap Room.  17 

Q All right.  And how long did you work at Kelly’s Tap Room?  18 

A Six and a half years.  19 

Q And how long have you been in the food service industry?  20 

A Thirty years.  21 

Q You stated you worked there for approximately six years.  22 

What was your position there?  23 

A Bartender.  24 

Q And eventually were you the most senior bartender?  25 
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A I was the most senior full-time bartender.  1 

Q And do you do any shifts or any work with Kelly’s now?  2 

A No.  3 

Q Do you do any work for Gene or Angie Mitchell or any of 4 

the restaurants?  5 

A No.  6 

Q And as the most senior full-time bartender there, would 7 

you please describe -- first of all, how many bartenders were 8 

there?  9 

A I’d say between 7 and 10, depending on the season, time of 10 

year.  On the busier shifts, there would be five of us.  11 

Q And s the most senior bartender, what were your 12 

responsibilities?  13 

A For Gene and Angie I did some beer ordering.  And I would 14 

drop the money at the end of the night.  15 

Q Now, being there so long, did you know the other 16 

bartenders there?  17 

A Yeah.  18 

Q Did you know about conversations or did you have 19 

conversations with other bartenders?   20 

A There’s a lot of downtime.  Yeah, I had a lot of 21 

interaction with the other bartenders.  22 

Q And are you familiar with Robin Helms?  23 

A Yes.  24 

Q And how are you familiar with Robin Helms?  25 
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A She worked at Kelly’s also.  1 

Q And what was your relationship like with Robin Helms?  2 

A Just co-workers.  3 

Q And did you have any personal relationship?  4 

A No, sir.  5 

Q And were you aware of any comments Robin made about her 6 

employment at Kelly’s?  7 

A Just the typical complaints people have about schedules 8 

and things like that.  9 

Q Were those complaints related to Robin or to other 10 

coworkers?  11 

A To Robin.  12 

Q What was your impression as far as working with Robin?  13 

A She was confident.  14 

Q And what was her attitude like?  15 

A She had a positive attitude towards customers, but she 16 

didn’t always have a positive towards the job.  17 

Q And what do you mean by that?  18 

A In the restaurant business, and this is, you know, like I 19 

said, I’ve been doing this a long time, there are certain 20 

things that are just universal.  21 

 You have to work some crappy shifts if you want to get the 22 

great shifts.  Not everybody wants to do that, but it’s, you 23 

know, part of the business.  24 

Q Understood.  25 
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A And Robin wasn’t happy about having to do the crappy 1 

shifts.  2 

Q Now, did you work with the other bartenders?  3 

A Mm mmm.  4 

  JUDGE CARISSIMI:  Is that a yes?  5 

  THE WITNESS:  Yes.  6 

Q Did you ever have occasion to discuss issues with other 7 

bartenders?  8 

A Yes.  9 

Q Now, was it ever brought to your attention that Robin was 10 

going to management about issues related to everyone or just 11 

herself?  12 

A Neither.  13 

Q So you weren’t aware of either?  14 

A I wasn’t aware that she was going to management, no.  15 

  MR. SCHADLER:  May I have one second, Your Honor?  16 

  JUDGE CARISSIMI:  You may.  17 

Q Did you ever know Robin to go to management on behalf of 18 

other bartenders?  19 

A No.  20 

Q And the complaint that you heard from Robin, were they 21 

about, relative to Robin or coworkers?  22 

A To Robin.  23 

  MR. SCHADLER:  I have nothing further of this 24 

witness.  25 
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  MR. FAYE:  May I have a moment, Your Honor?  1 

  JUDGE CARISSIMI:  You may.  Off the record. 2 

(Whereupon, a brief recess was taken) 3 

  JUDGE CARISSIMI:  You may proceed.  Oh, I’m sorry, we 4 

have some questions.   5 

  Counsel Respondent indicated that there were two 6 

additional questions that he would like to ask that that he 7 

neglected to ask on direct.  8 

  So I’m giving him permission to do so.  9 

  MR. SCHADLER:  Thank you.  10 

DIRECT EXAMINATION (cont) 11 

BY MR. SCHADLER:  12 

Q Did you ever have a problem on approaching Gene or Angie 13 

with any concerns you had?  14 

A No.  15 

Q And did you ever make a request of Gene or Angie about 16 

scheduling with Robin?  17 

A No.  18 

Q Specifically you being scheduled?  19 

A No.  20 

  MR. SCHADLER:  All right.  Nothing further.  21 

CROSS EXAMINATION 22 

BY MR. FAYE:  23 

Q Mr. Bevevino, can you please spell your last name for the 24 

record?  25 
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A It’s B-E-V-E-V-I-N-O. 1 

Q Thank you.  That must get misspelled a lot.  Can you also 2 

please give your address for the record?  3 

A My home address?  4 

Q Yes.  5 

A 5244 Appache Lane, Drexel Hill, PA.  6 

Q Zip code, please?  7 

A 19026. 8 

Q Mr. Bevevino, I’m David Faye.  I’m an attorney for the 9 

National Labor Relations Board.   10 

 Can you please tell me, is it correct that you left the 11 

employment of the employer in late March, 2015? 12 

A No, April.  Early April.  13 

Q Early April, 2015?  14 

A Yeah.  15 

Q And in your role as a bartender, did you work generally at 16 

a particular spot in the bar?  17 

A Yes.  18 

Q And which was that?  19 

A Closest to the door.  20 

Q Is there one bar area or two bar areas?  21 

A Two.  22 

Q And which one did you work at?  23 

A The downstairs bar.  24 

Q That’s where you work, was actually through your 25 
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employment?  1 

A No.  Where I became the most senior full time bartender.  2 

That’s when I moved to that area of the bar.  3 

Q When was that, Mr. Bevevino?  You knew that question was 4 

next.  5 

A Probably the last three years I was there.  6 

Q Okay.  Did you have other employees in your last few weeks 7 

of employment at Kelly’s, did other employees tell you about or 8 

complain to you about their work schedules, shifts?  9 

A Not that I remember.  10 

Q Not that you remember.  Do you remember any employees 11 

mentioning to you, or were you present for it to hear about 12 

complaints that they were aware that Mrs. Helms was complaining 13 

about her shift schedules?  14 

A I vaguely remember hearing people complain.  Robin’s 15 

complaint’s.  16 

Q Were those employees by any chance Sarah Clark and/or Kris 17 

Flood?  18 

A Yes.  19 

Q Both?  20 

A I don’t remember.  21 

Q Did you observe however Robin Helms and Kris Flood and 22 

Sarah Clark talking about and complaining about the topic of 23 

shift schedules?  24 

A Not that I remember.  25 
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Q You don’t recall?  1 

A Mm mmn.  2 

Q Is that a no?  3 

A No.  4 

Q Was there occasion where you were part of a discussion 5 

where Robin Helms and other employees were complaining about 6 

the work schedule? As best as you can recall.  7 

A I didn’t directly interact with Robin very much, so I’d 8 

have to say no.  9 

Q Do you remember overhearing or being near them in the bar, 10 

yeah, near the bar where you weren’t part of the discussion, 11 

but you overheard Robin Helms with either Kris Flood or Sarah 12 

Clark talking about discussing and complaining about their 13 

shift schedules.  14 

  MR. SCHADLER:  Objection, Your Honor.  Asked and 15 

answered.  16 

  JUDGE CARISSIMI:  Overruled.  It’s cross examination.  17 

I’ll give him a little bit of leeway.  18 

  THE WITNESS:  The kind of conversation you’re 19 

describing, in my mind I see that as something happening at the 20 

end of the shift when everybody’s sitting around counting the 21 

money.  22 

  I wasn’t present for those conversations ‘cause I was 23 

down in the office counting the restaurant’s money.  Not the 24 

tip money.  So I wouldn’t have been there for that.  25 
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  JUDGE CARISSIMI:  Let me interrupt for a second, to 1 

make sure Mr. Bevevino understands the rules.  2 

  When there’s an objection, if I say, “overruled,” 3 

that means you can answer.   4 

  If I say, “sustained,” that means I didn’t like the 5 

question and you don’t have to answer it.  6 

  THE WITNESS:  Okay.  7 

  JUDGE CARISSIMI:  And if you have any questions about 8 

any rules, you ask me, all right?  9 

  THE WITNESS:  Okay.  10 

  JUDGE CARISSIMI:  And the other thing is before you 11 

answer a question, if you just pause for a moment, that gives 12 

the opposing attorney a chance to object.  13 

  THE WITNESS:  Okay.  14 

  JUDGE CARISSIMI:  If he’s going to.  Thank you, sir.  15 

Mr. Faye, you --  16 

  MR. FAYE:  May I have one last moment, Your Honor?  17 

  JUDGE CARISSIMI:  Yes, you may.  Let’s go off the 18 

record and you tell me when you’re ready.  19 

(Whereupon, a brief recess was taken) 20 

  MR. FAYE:  Further.  21 

  JUDGE CARISSIMI:  No further questions? Thank you.  22 

Is there any redirect?  23 

  MR. SCHADLER:  Briefly.  If I may?  24 

  JUDGE CARISSIMI:  You may.  25 
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  MR. SCHADLER:  Thank you.  1 

REDIRECT EXAMINATION 2 

BY MR. SCHADLER:  3 

Q Mr. Bevevino, you said that you did not directly interact 4 

with Robin.  Did you work with her?  5 

A Yeah.  6 

Q Why didn’t you directly interact with her?  7 

A Unless it was something specifically work related, I tried 8 

to avoid conversation with her.  9 

Q Why is that?  10 

A Different personalities, didn’t get along.  11 

Q And you said that you worked mostly by the door.  Did you 12 

also work at other areas of the restaurant?  13 

A When I say worked mostly by the door, when we had a full 14 

bartending staff on.   15 

 So the downstairs bar that would be three people.  I 16 

worked closest to the door.  17 

Q Okay.  18 

A A lot of shifts, I worked lunch shifts when I would be 19 

there by myself.   20 

 So I would work the whole bar and the whole dining room.  21 

Q Did you ever work as a server?  22 

A On those days, yes.  23 

Q Did you ever work the upstairs bar?  24 

A Very infrequently for those couple of years.  25 
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Q But you said very quickly, but you did -- 1 

A I did.  If there’s a private party or something I would be 2 

up there, but I would never be scheduled to be up there.  3 

  MR. SCHADLER:  Nothing further.  4 

  JUDGE CARISSIMI:  Nothing further?  Very good.  Let 5 

me arrange -- anything, Mr. Faye?  6 

  MR. FAYE:  No, thanks.  7 

  JUDGE CARISSIMI:  Very good.  Mr. Bevevino, you’re 8 

excused as a witness, sir.  You may step down.  9 

  MR. SCHADLER:  May he be excused from subpoena, Your 10 

Honor?  11 

  JUDGE CARISSIMI:  Yes.  12 

  MR. SCHADLER:  He is due at work.  13 

  JUDGE CARISSIMI:  Yes.  Very good.  14 

  THE WITNESS:  Thank you.  15 

  JUDGE CARISSIMI:  Thank you, sir.  We’ll take a five-16 

minute recess and that will allow you to bring your next 17 

witness in.  18 

  MR. SCHADLER:  Yes, Your Honor. 19 

  JUDGE CARISSIMI:  And if anyone needs to go to the 20 

restroom or anything.  21 

(Whereupon, a brief recess was taken) 22 

  JUDGE CARISSIMI:  Still on the record.  Mr. Schadler, 23 

you may call your next witness.  24 

  MR. SCHADLER:  At this time I call Robert Stedeford 25 

Case: 16-4300     Document: 003112523104     Page: 367      Date Filed: 01/26/2017

502a

Case: 16-4300     Document: 003112706431     Page: 129      Date Filed: 08/21/2017



368  

BURKE COURT REPORTING, LLC 
1044 Route 23 North, Suite 316 

Wayne, New Jersey 07470 
(973) 692-0660 

to the stand.  1 

  JUDGE CARISSIMI:  Sir, if you’d please raise your 2 

right hand.  3 

Whereupon,   4 

ROBERT STEDEFORD  5 

Having been duly sworn, was called as a witness herein, and was 6 

examined and testified as follows: 7 

  JUDGE CARISSIMI:  Please have a seat.   8 

  MR. SCHADLER:  May I, Your Honor.  9 

  JUDGE CARISSIMI:  Proceed.  10 

DIRECT EXAMINATION 11 

BY MR. SCHADLER:  12 

Q Would you please state your full name for the record?  13 

A Robert John Stedeford.  14 

Q If you could please spell your last name, please.  15 

A S-T-E-D-E-F-O-R-D.  16 

Q Mr. Stedeford, allow me to take this opportunity to 17 

express my gratitude to you.   18 

 I called you this morning and you showed up.  I really do 19 

appreciate that on such short notice.  I do thank you for that.  20 

A You’re welcome.  21 

Q Mr. Stedeford, where are you currently employed?  22 

A Flipping Bialys.  23 

Q And Flip and Baileys is owned by who?  24 

A Gene and Angie Mitchell.  25 
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Q And are you familiar with Kelly’s Tap Room?  1 

A Yes.  I worked there as well.  2 

Q And when did you work there, sir?  3 

A Up until December.  I worked there for about two years.  4 

Q December of what year?  5 

A Oh, I’m sorry, December of 2015.  6 

Q So we’re just talking about just this December past.  7 

A Correct.  8 

Q And what was your position there?  9 

A I was night manager, security manager.  10 

Q And what does that entail?  11 

A I would come in at 9:00.  I would coordinate with 12 

bartenders to see if there were any events going on.  What’s 13 

going on that night.   14 

 And then I’d get all my bouncers into position and we 15 

start the transition to floors to get ready for the nightlife 16 

as we transitioned from a restaurant to not quite a nightclub, 17 

but you know, like dancing and drinks.  18 

Q Did you have an occasion to interact with Ms. Helms while 19 

you were employed there?  20 

A Yes.  21 

Q What was your impression of Ms. Helms?  22 

A Somewhat difficult to work with.  A pleasant person, but 23 

difficult to be with going into business with herself.  24 

Q Why do you say that?  What do you mean?  25 
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A Just with shifts and stuff, like there always seemed to be 1 

an issue of not getting the appropriate shifts that she deemed 2 

appropriate.  3 

Q And when you say that, did you have conversations or did 4 

you hear conversations with Ms. Helms?  5 

A Both first and third person.  6 

Q When I say specifically, I’m talking about, I’m talking 7 

about you heard personally.  8 

A Correct.  Right.  9 

Q Okay.  I wanted to make sure that was clear.  Didn’t want 10 

to draw an objection.   11 

 So those conversations, what was Ms. Helms complaint?  12 

A It’s mostly shifts, not getting the shifts she wanted.  13 

Q When you say, “she,” did she ever avocation on anyone 14 

else’s behalf?  15 

A Not to my knowledge, no.  16 

Q And to your knowledge who’s half did she advocate on?  17 

A Hers.  18 

Q And now you said you’ve worked with Gene and Angie for, I 19 

didn’t hear the --  20 

A Over three years.  21 

Q Have you had time to interact with them in those three 22 

years?  23 

A Yes.  24 

Q And how would you describe or if you could describe their 25 

Case: 16-4300     Document: 003112523104     Page: 370      Date Filed: 01/26/2017

505a

Case: 16-4300     Document: 003112706431     Page: 132      Date Filed: 08/21/2017



371  

BURKE COURT REPORTING, LLC 
1044 Route 23 North, Suite 316 

Wayne, New Jersey 07470 
(973) 692-0660 

approachability?  1 

A Easy to approach.  2 

Q Did you ever have a problem approaching them with an 3 

issue?  4 

A No.  It’s always been an open door policy since I started 5 

working there, just as a security guard.  6 

Q And when you say it’s an open door policy, what do you 7 

mean by that?  8 

A Like you could feel free to call them or email them and go 9 

to them with any issues.  10 

Q Did you ever fear that if you emailed or called them that 11 

they would retaliate against you for doing so?  12 

A No.  13 

  MR. SCHADLER:  Your Honor, I have nothing further of 14 

this witness, thank you.  15 

  JUDGE CARISSIMI:  Very good.  Cross examination, Mr. 16 

Faye.  17 

CROSS EXAMINATION 18 

BY MR. FAYE:  19 

Q Mr. Stedeford, my name is David Faye.  I’m an attorney for 20 

the National Labor Relations Board.   21 

 Can you please state your home address for the record?  22 

A Sure.  It’s 239 Williams Road, Bryn Mawr, PA, 19010. 23 

Q Thank you.  When did you become employed by Kelly’s?  24 

A It’s right before St. Patrick’s Day, 2014, I think.  My 25 
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memory’s a little fuzzy on it.  1 

Q I’m sorry, what date, as best as you can recall?  2 

A St. Patrick’s Day, 2014, I think.  Or before that.  I’m 3 

not 100% sure the exact date.   4 

 But I had worked for Flippin Bailey’s and Kelly’s at the 5 

same time, but it was more so when I, right before St. 6 

Patrick’s Day where I just worked at Kelly’s.  7 

 So when I was hired as a security guard, I would work at 8 

Flips and Kelly’s.  So it really goes back to March 2013.  9 

Q Okay.  But was your last time working for Kelly’s around 10 

St. Patrick’s Day?  11 

A No.  My last day working at Kelly’s was this past 12 

December.  13 

Q Oh.  14 

A So December 5th, 2015.  15 

Q Okay.  At some point you became security manager?  16 

A Yes.  17 

Q And when was that, sir?  18 

A That was probably -- it was March 2014.  19 

  MR. FAYE:  I’d like to know whether there’s a 20 

stipulation that Mr. Stedeford is a supervisor, an agent within 21 

the meaning of the Act. 22 

  JUDGE CARISSIMI:  Counsel?  23 

  MR. SCHADLER:  May I have one moment to discuss with 24 

Counsel?  25 
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  JUDGE CARISSIMI:  Sure.  1 

  MR. SCHADLER:  Thank you.  2 

  JUDGE CARISSIMI:  Let’s go off the record.  3 

(Whereupon, a brief recess was taken) 4 

  JUDGE CARISSIMI:  I understand that the parties have 5 

reached a stipulation regarding -- sir, how do you pronounce 6 

your name?  7 

  THE WITNESS:  Stedeford.  8 

  JUDGE CARISSIMI:  Stedeford.  Mr. Stedeford’s status.  9 

Is that correct, Mr. Faye?  10 

  MR. FAYE:  Yes, I request a stipulation that Mr. 11 

Stedeford was a supervisor and agent of first Respondent 12 

employer within the meaning of the Act.  13 

  JUDGE CARISSIMI:  And are you willing to stipulate to 14 

that Mr. Schadler?  15 

  MR. SCHADLER:  One second, Your Honor.  Yes, Your 16 

Honor.  I will stipulate to that.  17 

  JUDGE CARISSIMI:  I will accept a stipulation and you 18 

may proceed, Mr. Faye.  19 

  MR. FAYE:  Thank you.  20 

BY MR. FAYE:  21 

Q At the beginning of a shift, Mr. Stedeford, do you recall 22 

having or being part of conversations with Robin Helms and 23 

bartender Kris Flood, where they complained?  24 

A Yes.  25 
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Q Finish the sentence.  1 

  JUDGE CARISSIMI:  Let the attorney finish his 2 

question.  3 

  THE WITNESS:  Sorry, I thought he was finished.  4 

  JUDGE CARISSIMI:  I understand.  5 

  THE WITNESS:  Sorry.  6 

Q Where they complained about their shift schedules?  7 

A Yes.  8 

Q And do you recall, is it also true that there were times 9 

at the end of the shift when the same people, Kris Flood and 10 

Mrs. Helms were complaining to you about their shift schedules?  11 

A Beginning or end, I’m not 100% sure.  I remember them 12 

occurring.   13 

 I can’t speculate as to what point in the night it was.  14 

But there were definitely complaints from both parties, yes.  15 

Q Do you recall them complaining about their shifts to you 16 

during the last few weeks of Mrs. Helms employment?  17 

A I don’t recall that period of time.   18 

 I don’t remember when she was dismissed or -- I just don’t 19 

remember that.  If you gave me a timeframe, I might be able to 20 

remember that.  21 

Q Do you recall when Sarah Clark left the employment of the 22 

employer?   23 

A I have an idea of the time.  24 

Q Do you recall when Michael Bevevino left the employment?  25 
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A Yes.  1 

Q Do you recall whether or not Mrs. Helms left after Mr. 2 

Bevevino and before Ms. Clark?  3 

A I believe she left before Mike.  4 

Q Do you recall whether it was in the same timeframe roughly 5 

as Mike’s departure?  Mr. Bevevino’s departure?  6 

A I don’t recall, no.  7 

Q Did you complain to Kris Flood and Robin Helms during 8 

those conversations about your shift?  9 

A No.  10 

Q You were just a recipient?  11 

A Yeah.  I was just a listening ear.  I had pretty much the 12 

same shifts every week.  13 

Q I see, I see.  Before I stop my questions here, Mr. 14 

Stedeford, my understanding is that is it correct that there 15 

were conversations you had with Kris Flood and Robin Helms 16 

together, where the two of them, not you, were complaining 17 

about their shift schedules?  18 

A That has occurred, yes.  19 

Q Do you know how many times you were in conversation with 20 

Ms. Flood and Mrs. Helms where similar conversations about 21 

complaints about the shifts schedules were made?  22 

A You mean come up with a number?  23 

Q If you recall.  I want to see how frequently.  24 

A A few times a week.  I mean, I was at Kelly’s Thursday, 25 
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Friday, Saturday and I’d say I’d hear it at least two to three 1 

times in that timeframe per week.  2 

Q By any chance, Mr. Stedeford, do you recall conversations 3 

together with Ms. Flood and Mrs. Helms where the two of them 4 

specifically complained about the shift schedules in terms of 5 

the fact that new bartenders were being hired?  6 

A I do not.  7 

Q Thank you.  8 

  JUDGE CARISSIMI:  Anymore?  Redirect?  9 

  MR. SCHADLER:  Yes, point of clarification.  10 

REDIRECT EXAMINATION 11 

BY MR. SCHADLER:  12 

Q When these conversations took place, when did, ‘cause a 13 

little bit unclear, and maybe I’m not following this.  The 14 

woman, Ms. Lang was the last name?  15 

A Kristin?  Yeah.  16 

Q Kristin, yes.  Was she complaining about her scheduling?  17 

A Kristin why -- complaining about her schedule?  18 

Q Yeah.  Her schedule.  19 

A Kristin Flood.  20 

Q Flood, I’m sorry.  Was she complaining about her 21 

scheduling?  22 

A At times.  Not nearly as frequently.  23 

Q Okay.  And I’m talking about specifically the conversation 24 

that you had with Kristin and Robin.   25 
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A It was more Kris was just there.  She wasn’t doing as much 1 

talking.  2 

  MR. FAYE:  Your Honor,  3 

  THE WITNESS:  But Kris had --  4 

  JUDGE CARISSIMI:  Sorry, do you have an objection?  5 

  MR. FAYE:  Well, it’s just, put in information, 6 

Counsel inadvertently mixing up two people.   7 

  It isn’t Kristin at all.  It’s Kris Flood versus a 8 

statutory supervisor named Kristin Lang.  9 

  So I just want to don’t want the witness to be 10 

responding to the wrong --  11 

  JUDGE CARISSIMI:  I’m aware of --  12 

  MR. SCHADLER:  That’s my fault.  I’ll be clear.  13 

  JUDGE CARISSIMI:  Okay.  Let’s try to be clear on the 14 

question.  And you’re familiar with these people, sir --  15 

  MR. FAYE:  Yes.  16 

  JUDGE CARISSIMI:  -- so  17 

  MR. FAYE:  I know we’re not talking about Kristin 18 

Lang right now.  19 

  JUDGE CARISSIMI:  All right.  20 

BY MR. SCHADLER:  21 

Q Kris Flood and Robin Helms.  22 

A Yes.  23 

Q Would talk to you about complaints of shift schedule?  24 

A Correct.  25 
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Q And would Robin complain about her shift schedule?  1 

A Yes.  2 

Q And would Kristin complain about her shift schedule?  3 

A Sometimes.  4 

Q And were there ever times they complained on behalf of 5 

other people to you?  6 

A No.  7 

  MR. SCHADLER:  Nothing further.  8 

  JUDGE CARISSIMI:  Very good.  I take it there’s 9 

nothing within that limited range, Mr. Faye?  10 

  MR. FAYE:  No, nothing, nothing else.  11 

  JUDGE CARISSIMI:  Okay.  Thank you very much, sir.  12 

You’re excused.  You may step down.  13 

  THE WITNESS:  Thank you.  And you have another 14 

witness for us, sir?  15 

  MR. SCHADLER:  Yes, Your Honor.  I have one more 16 

witness.  May I be excused, but may I also have this witness 17 

released from his subpoena?  18 

  JUDGE CARISSIMI:  Yes, you may.  You’re released, 19 

sir.  20 

  MR. SCHADLER:  Okay.  21 

  JUDGE CARISSIMI:  Go off the record.  22 

(Whereupon, a brief recess was taken) 23 

  JUDGE CARISSIMI:  Mr. Schadler, you may call your 24 

next witness.  25 
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  MR. SCHADLER:  The Respondent calls Ryan Henry to the 1 

stand.  2 

  JUDGE CARISSIMI:  Will you please raise your right 3 

hand?  4 

Whereupon,   5 

RYAN HENRY 6 

Having been first duly sworn, was called as a witness herein, 7 

and was examined and testified as follows: 8 

  JUDGE CARISSIMI:  You may proceed, sir.  9 

  MR. SCHADLER:  Thank you.  10 

DIRECT EXAMINATION  11 

BY MR. SCHADLER:  12 

Q Good afternoon, Mr. Henry.  One of the things that you’re 13 

going to need to do for testimony is this gentleman here is 14 

picking up everything that you say.   15 

 So when you testify if you can keep your voice up, speak 16 

slowly and head nods will not get picked up, so just make sure 17 

you vocalize every answer.  Okay, sir?  18 

A Sure.  19 

Q Thank you.  Mr. Henry, I’d like to take you back to your 20 

employment.  Were you ever employed at Kelly’s Tap Room?  21 

A Yes.  22 

Q And how long were you approximately employed there?  23 

A About a year.  24 

Q And are you familiar with Robin Helms?  25 
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A Yes.  1 

Q And did you work with Robin Helms there?  2 

A Yes.  3 

Q I’d like to turn your attention specifically to a meeting 4 

with Robin, Gene and Angie.  Were you present at that meeting, 5 

sir?  6 

A Yes.  7 

Q And if you could, please tell us the point of that 8 

meeting, sir.  Meeting took place April 30th, approximately, 9 

2015?  10 

A That sounds about right, yeah.  11 

Q And I know you’re not firm on some of the dates, and 12 

that’s okay.  What was the purpose of that meeting?  13 

A The one which I believe you’re referring to is the one 14 

which was regarding the termination of the employee.  15 

Q Who was the employee?  16 

A Robin.  Robin Helms.  17 

Q And that is the one I am talking about.  18 

A Right.  19 

Q Can you please tell us what was, first off, where did that 20 

meeting take place?  21 

A Took place in the office down in the basement of Kelly’s 22 

Tap Room.  23 

Q And were you present for the meeting?  24 

A I was.  25 
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Q Who else was present for the meeting?  1 

A Gene and Angie Mitchell.  2 

Q And if you could please tell us what took place in that 3 

meeting?  4 

A Right.  So I was asked to get Robin Helms, not knowing 5 

what the topic was.  I brought her down to the office.   6 

 There were some questions about behavior specifically 7 

relating to at one point discriminatory acts regarding race.   8 

 I was listening to that conversation.  At that point when 9 

she was asked about that specific piece about race, she had 10 

agreed that she had, how do I put it, done that act, I guess.  11 

 And from there she was let go.  And I was witness to that.  12 

Q And what reasons were given for her being let go?  13 

A I believe it was directly tied to the discriminatory act.  14 

Q And when you say, “the discriminatory act,” that was --  15 

A Regarding race.  Yeah.  16 

Q Now, during your time there, you knew Gene and Angie?  17 

A Yes.  18 

Q And did you have their phone number?  19 

A Yes.  20 

Q Their email?  21 

A Mm mmm.  22 

  MR. FAYE:  Is that a yes?  23 

  THE WITNESS:  Yes.  24 

  JUDGE CARISSIMI:  Yeah, yes or no, sir.  Thank you. 25 
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Q Did you have any problems ever contacting them?  1 

A Sometimes or rarely.  I could usually get a hold of one of 2 

them if not someone else who was in charge of the restaurant.  3 

Q And did they respond to you normally?  4 

A Pretty promptly.  Probably more than I responded to them 5 

at times.  6 

Q I won’t hold you to that, sir.  7 

A Okay.   8 

Q Fair enough.  And did you find their interactions with 9 

them over email to be cordial and pleasant?  10 

A Professional.  11 

Q Now, your time as a manager, is there a time when Robin 12 

approached you about scheduling?  13 

A Yes.  14 

Q And what were the nature of her concerns about scheduling?  15 

A If I remember correctly, there was at least one occurrence 16 

where she brought up concerns about scheduling, that she wanted 17 

a particular schedule.  18 

Q I’m sorry, I didn’t mean to cut you off.  19 

A She requested a particular scheduling based off of what 20 

was assumed was her previous schedule.  21 

Q And were those concerns related to Robin or related, 22 

specifically, or did you bring up concerns to at least 23 

everybody?  24 

A I distinctly remember specifically towards her.  I do not 25 
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recall if it expands beyond just her.  1 

  JUDGE CARISSIMI:  You may proceed, sir.  2 

  MR. SCHADLER:  Your Honor, I have nothing further.  3 

  JUDGE CARISSIMI:  Very good.  Cross examination.  4 

  MR. FAYE:  May I have a few minutes, Your Honor.  5 

  JUDGE CARISSIMI:  You may.  Let’s go off the record.  6 

You can tell me when you’re ready, Mr. Faye.  7 

(Whereupon, a brief recess was taken) 8 

  JUDGE CARISSIMI:  Mr. Faye, you may cross examine.  9 

CROSS EXAMINATION 10 

BY MR. FAYE:  11 

Q Mr. Henry, my name is David Faye.  I’m one of the 12 

attorneys here at the National Labor Relations Board.  Please 13 

state your home address for the record.  14 

A Sure.  308 South Bryn Mawr Avenue, Bryn Mawr, 15 

Pennsylvania.  16 

Q For the record, Bryn Mawr is spelled B-R-Y-N, space, M-A-17 

W-R.  18 

A That’s correct.  19 

Q Tough name.  When were you hired by Kelly’s?  20 

A I was hired in the fall of 2014, I believe.  21 

Q Best as you can recall?  22 

A Yes.  23 

Q And what position, job classification were you hired for?  24 

A General manager.  25 
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Q And when did you leave the employment of Kelly’s?  1 

A About a year later in 2015.  2 

Q And who were you employed by next?  3 

A Wize Hive.  4 

Q Did you work for another bar or restaurant owned by or 5 

coowned by Mr. Mitchell?  6 

A Correct.  7 

Q And what’s the name of it?  8 

A Garrett Hill Ale House.  9 

Q When did you work for them?  10 

A A month, two months towards the end of my employment.  It 11 

was in the fall of 2015.  12 

Q Were you working for that entity at the same time you were 13 

still working for Kelly’s?  14 

A Well, I believe they were separate, actually.  15 

Q So did you finish working for Kelly’s before you worked at 16 

Garrett’s?  17 

A I don’t know how to answer that question.  18 

Q Did you work for Garrett’s after you worked for Kelly’s?  19 

A My understanding is that they own both locations.  20 

Q But they’re different locations.  21 

A Correct.  22 

Q Were you done working at the Kelly’s location when you 23 

began working at the Garrett’s location?  24 

A Yes.  25 
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Q Okay.  How long did you work at the Garrett location?  1 

A Couple months.  2 

Q And what period of time, sir, are we talking about that 3 

you worked at the Garrett’s location?  4 

A A couple months, towards the beginning of fall 2015.  5 

Q Of 2000?  6 

A ’15 if I remember correctly.  7 

  JUDGE CARISSIMI:  Mr. Henry, I’m going to ask you to 8 

keep your voice up.  When that air conditioner goes on --  9 

  THE WITNESS:  Yes.  10 

  JUDGE CARISSIMI:  -- it’s a little harder for people 11 

to understand, so just remember speak up.  12 

  THE WITNESS:  Gotcha.  13 

BY MR. FAYE:  14 

Q And after that you have not worked for any business owned 15 

by Mr. Mitchell?  16 

A Correct.  17 

Q Do you recall at all, what, if any, discriminatory -- you 18 

made a reference to a discriminatory incident.  Do you remember 19 

anything more specific at this time or no?  20 

A Not much, no.  21 

Q Okay.  As for your testimony, Mrs. Helms was let go at the 22 

meeting.  Do you recall Mr. Mitchell telling Mrs. Helms that 23 

she was fired.  24 

A Yes.  25 
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  MR. FAYE:  May I have one second, Your Honor, please?  1 

  JUDGE CARISSIMI:  Off the record.  2 

(Whereupon, a brief recess was taken) 3 

  JUDGE CARISSIMI:  Mr. Faye, you may proceed.  4 

BY MR. FAYE:  5 

Q Do you recall bartender Kris Flood?  6 

A Yes.  7 

Q And do you recall Kris Flood and Mrs. Helms together 8 

talking to you about their concerns about schedules and shifts 9 

in light of Michael Bevevino leaving shortly?  10 

A Yes.  11 

Q And in that conversation did Mrs. Helms, as well as Ms. 12 

Flood express their worries about their shifts now that Mr. 13 

Bevevino was leaving Kelly’s?  14 

A It was common for employees to often complain about 15 

scheduling which I feel is common in most restaurants.  16 

Q Sure.  17 

A So that, yeah.  They were also -- I would include them in 18 

that.  19 

Q You include them that -- but you recall --  20 

A That they expressed that they wanted to contribute their 21 

opinions to the scheduling.  22 

Q Do you recall the two of them, Mrs. Helms and Ms. Flood 23 

complaining together to you or expressing their concerns about 24 

their shifts just before -- because Mike Bevevino was leaving 25 
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the company.  Do you remember --  1 

A I remember Ms. Helms and one other person was in the room 2 

with me discussing scheduling.  I do not remember if that was 3 

Kris Flood or not.  4 

Q Do you remember if both bartenders were concerned about -- 5 

expressed in that conversation how their concerns in shifts 6 

particularly since Mr. Bevevino was leaving?  7 

A Could you state that again?  8 

Q Do you recall a conversation where Mrs. Helms and another 9 

bartender both expressed their concerns to you in a 10 

conversation particularly in light of Mr. Bevevino leaving.  11 

A Can you be more specific as to what kind of concerns?  12 

Q Yes.  Well, concerns with their schedules and shifts of 13 

what schedules and shifts they’d be able to get particularly 14 

with Mike leaving?  15 

A Ms. Helms did express concern over her schedule, when Mike 16 

was leaving, yes.  17 

Q Do you remember the other bartender who was present also 18 

similarly expressing concerns that’s in conversation.  19 

A I do not remember.  20 

Q Okay.  And do you recall -- is it correct that with Mike 21 

Bevevino leaving there would be more lucrative shifts that Mr. 22 

Bevevino had now available to other bartenders?  23 

A I don’t know how to answer that question based off of what 24 

we are determining as lucrative.  25 
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Q Well, is it correct that the more lucrative shifts are 1 

Thursday, Friday and Saturday night beginning at 5:00?  2 

A It’s possible.  3 

Q Well, are those shifts that often went to Mr. Bevevino 4 

because of his seniority or longevity?  5 

A Mr. Bevevino had generally a set schedule.  I can’t say as 6 

to why he had the schedule that he had.   7 

 But he also was a bar manager.  And his schedule was set.  8 

I should clarify that, it was generally set, not 100%.  9 

Q And in the conversation before Mr. Bevevino left the 10 

employment of Kelly’s, in the conversation that you had with 11 

Mrs. Helms in the presence of another employee where Mrs. Helms 12 

expressed concerns about her shifts, do you recall at this 13 

time, do you recall what the other employee, if anything, said 14 

about concerns about shifts, schedules, hours?  15 

A Not specifically, no.  16 

Q Now, turning attention to the meeting you were at where 17 

Mrs. Helms was discharged.   18 

 Do you recall if that meeting was on or about April 30th, 19 

2015?  20 

A Again, sounds about right.  21 

Q Do you recall at that meeting Mrs. Helms turning to you 22 

and stating to you during that meeting, you know I’ve 23 

complained.  Do you recall her saying that to you at that 24 

meeting?  25 
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A I do not recall.  1 

Q Do you recall at the April 30th, 2015 meeting you saying to 2 

Mrs. Helms that you know your complaints aren’t going to be 3 

handled the way you want, and I think you just didn’t like my 4 

answers.  5 

A I do not recall.  6 

Q Do you remember at the April 30th, 2015 meeting Mrs. Helms 7 

saying that her complaints have always been the same, that 8 

there is a lack of restaurant management, that the shifts were 9 

not scheduled correctly and that all employees are walking on 10 

eggshells, waiting to see if they would have a scheduled shift 11 

one day or the next?  12 

A I do not recall if that’s specifically what she said.  But 13 

I can tell you the reason I understood for her termination was 14 

based on the discriminatory act involving this.  15 

Q What, if anything, do you recall at the April 30th, 2015 16 

meeting, Mrs. Helms stating about her complaints about shift 17 

scheduling?  18 

A I don’t recall a whole lot more than the reason for the 19 

termination itself.   20 

 That stands out as it was a year ago.  My memory is 21 

specifically geared towards the fact that I understand this is 22 

about her termination.  23 

 And my remembrance is based on the fact that her 24 

termination was involving a discriminatory act based on race.  25 
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 I can’t say confidently that I remember much more than 1 

that.  2 

Q Do you recall if Mr. Mitchell came late to this meeting?  3 

A He would not have come late.  Not that I remember.  4 

Q Do you recall Mr. Mitchell leaving the meeting early?  5 

A Can you be more specific?  6 

Q Well --  7 

A It wasn’t a set time period.  So I don’t know what you 8 

mean by leaving early.  9 

Q Do you recall Mr. Mitchell leaving a discussion on April 10 

30th, 2015 --  11 

A No, I don’t --  12 

Q -- before --  13 

A -- remember him leaving early.  14 

  JUDGE CARISSIMI:  Wait for the question, Mr. Henry.  15 

Please let him finish.   16 

  THE WITNESS:  Sorry.  17 

Q Before you and Mrs. Helms and Mrs. Mitchell stopped their 18 

conversation?  19 

A I do not recall.  20 

  MR. FAYE:  Your Honor, may I have one minute more, 21 

please?  22 

  JUDGE CARISSIMI:  Off the record.  23 

(Whereupon, a brief recess was taken) 24 

  JUDGE CARISSIMI:  Okay.  25 
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BY MR. FAYE:  1 

Q I have a few more questions, sir.  2 

A Okay.  3 

Q Is it correct that you brought Mrs. Helms to the April 4 

30th, 2015 meeting under some sort of rouse?  5 

A I’m sorry?  Did you say rouse?  6 

Q Yes.  7 

A What do you mean by that?  8 

Q I thought you used that term.  9 

A Rouse?  10 

Q Yes, no?  11 

  JUDGE CARISSIMI:  No, the witness has not used that 12 

term.  13 

Q No, okay.  I strike the question.  During the --  14 

  JUDGE CARISSIMI:  Do you have anything further, Mr. 15 

Faye?  16 

  MR. FAYE:  I have just a couple of questions, Your 17 

Honor.  18 

Q After Mrs. Helms was fired, did you have a conversation 19 

with bartender Sarah Clark about the firing of Mrs. Helms?  20 

A I do not recall.  I wish I could add some more color.  21 

It’s been a year.  I don’t recall.  22 

Q By any chance, sir, do you recall telling Sarah Clark, 23 

after Mrs. Helms was fired that the Mitchell’s had lied to Mrs. 24 

Helms, that they had heard the complaints of her and Sarah 25 
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Clark on audio equipment and you and Mrs. Clark talked about 1 

concerns of Mrs. Clark’s employment?  2 

  MR. SCHADLER:  Objection, Your Honor.  Compound 3 

question.  Asked and answered.  He doesn’t recall and 4 

relevancy.  5 

  MR. FAYE:  Well, I didn’t he ask the question before 6 

but --  7 

  JUDGE CARISSIMI:  I think it’s relevant.  I’m going 8 

to let Counsel ask the question, but it is a compound question.  9 

  MR. FAYE:  I’ll break it up.  10 

  JUDGE CARISSIMI:  It’s a very long question.  You’re 11 

going to have to break it up.  12 

  MR. FAYE:  Will do so.  13 

  JUDGE CARISSIMI:  All right.  14 

BY MR. FAYE:   15 

Q Do you recall after Mrs. Helms was fired, how the 16 

conversation with Ms. Clark regarding the Mitchell’s claim of 17 

using audio equipment which picked up complaints of the 18 

bartenders?  19 

A I do not.  20 

Q Do you after Mrs. Helms was fired, Ms. Clark expressing 21 

concerns to you that the employer would fire her because of her 22 

complaints as well about shift schedules?  23 

A Could you repeat that again?  24 

Q Could you recall, after Mrs. Helms was fired, Ms. Clark 25 
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ever came to you that she was concerned that she would be fired 1 

too for complaining about her work schedules?  2 

A I do not recall.  3 

Q Did Ms. Clark speak to you to the best of your memory, if 4 

you can recall about Mrs. Helm’s discharge?  5 

A I do not recall.  6 

Q Do you recall talking about the contents of the April 30th, 7 

2015 meeting with Ms. Clark?  8 

A I do not recall, no.  9 

Q Do you recall in April 2015, having a conversation with 10 

Mrs. Helms and Chris Healey in the upstairs bar area about 11 

shift schedules?  12 

A Not specifically, no.  13 

Q Do you recall in April 2015, Chris Healey in the presence 14 

of Mrs. Helms expressing his worries about his shift schedules 15 

in view of recent hiring?  16 

A No.  I do not recall.  I do not recall.  17 

Q Do you recall in April 2015, in the upstairs bar area, 18 

Mrs. Helms in the presence of Chris Healey complaining to you 19 

or expressing her concerns about shift schedules?  20 

A I do not recall.  21 

Q Do you recall Mrs. Helms in the presence of Chris Healey 22 

expressing concerns to you in April 2015, whether the new hires 23 

of bartenders would affect her shift schedules?  24 

A I do not recall.  As I told you before --  25 
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  JUDGE CARISSIMI:  No, you answered the question, sir.  1 

  THE WITNESS:  Okay.  That’s fine.  2 

  MR. FAYE:  Thank you.  3 

  JUDGE CARISSIMI:  No further questions, sir?  4 

  MR. FAYE:  None.  5 

  JUDGE CARISSIMI:  Very good.  Is there any redirect?  6 

  MR. SCHADLER:  No, Your Honor, thank you.  7 

  JUDGE CARISSIMI:  No questions?  8 

  MR. SCHADLER:  No, Your Honor, I said no, I’m sorry, 9 

I didn’t speak loud enough.  I said, No, Your Honor, thank you.  10 

  JUDGE CARISSIMI:  Okay.  Very good.  11 

  MR. SCHADLER:  My apologies, Your Honor.  As I said 12 

it I kind of had a little cough in my throat, so my apologies.  13 

  JUDGE CARISSIMI:  Okay.  Very good, I didn’t hear 14 

you.  That’s my fault.  All right.  Sir, you’re excused as a 15 

witness.  You may step down.  16 

  MR. SCHADLER:  May the witness be released from his 17 

subpoena?  18 

  JUDGE CARISSIMI:  And you’re released from your 19 

subpoena.  20 

  MR. SCHADLER:  Thank you.  21 

  THE WITNESS:  Thank you very much.  22 

  MR. SCHADLER:  My gratitude.  23 

  JUDGE CARISSIMI:  Let’s go off the record.  24 

(Whereupon, a brief recess was taken) 25 
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  JUDGE CARISSIMI:  Do you have any further witnesses?  1 

  MR. SCHADLER:  Your Honor, I ask for one moment with 2 

Counsel.  I just want to admit a document.  3 

  JUDGE CARISSIMI:  Off the record.  4 

(Whereupon, a brief recess was taken) 5 

  JUDGE CARISSIMI:  Mr. Schadler, does the Respondent 6 

have any further witnesses to call?  7 

  MR. SCHADLER:  No, Your Honor, the Respondent has no 8 

further witnesses to call.   9 

  I do not know if we were on the record when I insured 10 

that all of our exhibits were moved in.  I would do so now at 11 

this time, if we had not.  12 

  JUDGE CARISSIMI:  All the Respondent Exhibits, 1, 2, 13 

3, and 4, have been introduced.  14 

  MR. SCHADLER:  Thank you, Your Honor, I appreciate 15 

that.  With that, we have no further induction of --  16 

  JUDGE CARISSIMI:  Respondent rests?  17 

  MR. SCHADLER:  Yes, Your Honor, that is correct.  18 

  JUDGE CARISSIMI:  Does General Counsel have any 19 

rebuttal witnesses?  20 

  MR. FAYE:  No, Your Honor.  21 

  JUDGE CARISSIMI:  Well, in that case the evidentiary 22 

portion of the hearing is closed.  23 

  I will prepare and file with the Board my decision in 24 

this proceeding.   25 
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  A copy will be served on each of the parties.  You’re 1 

reminded to refer to the Board’s rules and regulations for 2 

information regarding the filing of briefs and propose findings 3 

for my consideration.   4 

  In regarding procedures before the Board after the 5 

issuance of the Judge’s decision.   6 

  Since the General Counsel is the proponent of the 7 

complaint, I request that the General Counsel set forth the 8 

recommended order and notice for my consideration.   9 

  Respondents I take their position to be that there is 10 

no violation of the Act, but you’re free to address any 11 

remedial issues in your brief if you choose to do so.  12 

  MR. SCHADLER:  That is our position in this, Your 13 

Honor.  14 

  JUDGE CARISSIMI:  Now that the evidence is in, the 15 

parties have a better chance to assess your chances regarding 16 

the outcome of the issues.   17 

  They should weigh carefully whether or not an 18 

amicable settlement might offer a more satisfactory solution to 19 

this issue than a decision.   20 

  Settlement may be arranged now at any time before I 21 

issue my decision.   22 

  I will allow until April 28th, 2016 from the close of 23 

the trial today for the filing of briefs and any proposed 24 

findings and conclusions.   25 
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  Briefs should be filed directly with the Judges 1 

Division in Washington, D.C.   2 

  Any request for extension of time for the filing of 3 

briefs, must be made in writing to the chief administrative law 4 

judge in Washington, D.C. and served on the other parties.   5 

  The positions of the other parties regarding the 6 

extension should be obtained and set forth in the request.   7 

  It’s a policy of the Division of Judges to grant 8 

discretionary extensions only when they are fairly justified.  9 

Request for extensions of time must contain specific reasons 10 

and show that the requesting party cannot reasonably meet the 11 

current deadline.   12 

  There being nothing further, the trial is now closed 13 

and we are off the record.  14 

(Whereupon, at 3:33 p.m. the hearing in the above-entitled 15 

matter was concluded.) 16 

 17 
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